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CURRENT TOPICS 


Town Planning Inquiries and Lord Justice Denning 

THE Town Planning Institute heard, on 4th February, a 
round condemnation of present planning inquiry procedure 
by Lord Justice DENNING. He said he understood that on 
planning appeals the Minister acted on outside information not 
communicated to the person wishing to develop his land, and 
particularly on information from other Government depart- 
ments or public boards. A decision was taken, not as a rule 
by the inspector who heard the case, nor by the Minister, but 
by an official in the department. ‘‘ Why,” said Lord Justice 
Denning, ‘‘ should the parties not see the inspector’s report ? 
Why is it kept secret?’’ He believed that it was because 
officials wished to be free to announce a different decision 
unfettered by the report. What was the point of having an 
inquiry unless one gave weight to the man who had seen and 
heard the witnesses and had seen the site? Lord Justice 
Denning rejected the view that a public inquiry is concerned 
with questions of public policy rather than matters of private 
interest, and that the decision is a matter of what is best to 
be done and not what is right or wrong. Planning disputes, 
like other disputes, he said, must be conducted with ordinary 
fairness, by independent and impartial judges, who must hear 
both sides in open court and must give their reasons, and must 
not act on outside information but only senting to the 
evidence. 

Town Clerks and Administration 

AN inquiry by a number of efficiency experts from the 
Treasury Organisation and Methods Division was recently held 
at the invitation of the Coventry City Council, which decided, 
on 2nd February, to make certain changes as a result of 
suggestions by the experts. The experts had decided that 
Coventry needed a body to take over organisation and 
recruiting of other than professional and technical staff, and 
Coventry is to set up an “ establishment and general adminis- 
tration ’’ committee. The experts had also taken the view that 
the committee could not function without a “ chief establish- 
ment officer ’’ of high standing, similar to those appointed by 
other local authorities. Coventry proposes to make the town 
clerk chief administrative officer and chief establishment 
officer, with a deputy for the detailed establishment work and 
a methods officer for organisational efficiency. The experts 
rightly found that the town clerk, by tradition responsible for 
the legal and secretarial work, has had the undefined réle of 
chief administrative officer tacked on, as it were, by an 
afterthought. The example of Coventry shows that, after 
due examination, it has been found impracticable to appoint 
a separate administrative officer whose sole function is 
administrative, as distinct from the function of the town 
clerk, which is purely legal. Specialisation of this sort is 
impracticable because the work of organisation is so closely 
intertwined with legal matters. In a spirited letter in The 
Times of 8th February, Mr. LAWRENCE ALLEN, Town Clerk of 
Barrow in Furness, contended that “ the green eye of the Civil 
Service has for years been cast enviously towards the position 
of town clerk ’’ and that the recommendation to Coventry was 
designed to secure that his office should in future be open to 
all. Coventry, he added, had chosen wisely. 
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Publicity of Preliminary Proceedings 

Sir CARLETON Kemp ALLEN, Q.C., in an article in the Daily 
Mail on 2nd February, examined the history of preliminary 
proceedings before justices in criminal cases in England since 
the Indictable Offences Act, 1848, and notwithstanding that 
the recent annual meeting of the Magistrates’ Association has 
voted in favour of continuing preliminary examinations in 
public gave his reasoned view that they should be held in 
private. By the Magistrates’ Courts Act, 1952, it is left 
entirely to the discretion of the magistrates. “ Use and 
wont,”’ Sir Carleton wrote, ‘“‘ cannot sanctify what many 
believe to be a grave blemish on our criminal system.’’ How 
could the jury enter the box with an open mind, he continued, 
whatever warnings were administered by judge and counsel, 
when much of the evidence in a sensational case had already 
been published? Evidence is selected according to news 
value, and cross-examination is often necessarily reserved. 
Highly prejudicial evidence may be published although it is 
later rejected as inadmissible at the trial, and charges are 
sometimes made which are abandoned at the trial. “ The 
sritish jury is fair, conscientious and generally sensible,”’ 
he wrote, ‘‘ but it is also human. In other matters, the law is 
fully alive to its human frailty.’’ He instanced the law of 
Scotland, where there is no publication before trial of either 
charges or evidence, and Northern Ireland, where a recent 
Summary Jurisdiction Act prohibits the publication of the 
prosecution’s opening statement in preliminary proceedings 
and empowers the magistrate to prohibit the publication of 
evidence which he considers may be prejudicial to the accused. 
Sir TRAVERS HUMPHREYS, in the Daily Mail of 3rd February, 
replied on the lines that juries can be trusted to do what is 
right. 


U.N.E.S.C.O. and Solicitors’ Education 


AMONG recent publications by U.N.E.S.C.O., there has 
appeared one which tells the prospective student how to 
become an English solicitor. Under the general title, “ The 
Teaching of the Social Sciences in the United Kingdom,” 
it contains a good deal of other information which is not 
available in a comprehensive form elsewhere. Sir ERNEST 
3ARKER’S introduction on ‘‘ The General Organisation of the 
Universities ’’ observes that the 1939-45 war disturbed 
the ordinary level and distribution of studies at the British 
universities, but that, before the war, of 5,500 students who 
graduated, 415 took degrees in law. On The Law Society’s 
scheme of education a special section traces the Society’s 
history from 1825, when it was formed as a successor to the 
Society of Gentlemen Practisers in the Courts of Law and 
Equity of 1739 and the Metropolitan Law Society of 1819. 
The section contains a factually accurate description of service 
under articles, law schools and examinations. One of the 
interesting facts recorded is that the pass rate for the first 
attempt at the intermediate is about 84 per cent. of those who 
have attended schools of law in London, and about 68 per 
cent. of all the candidates. The figures for the final are 
75 per cent. and 55-60 per cent. respectively. “‘ In general,”’ 
the section concludes, “‘ the financial prospects of a solicitor 
are more assured than those of the barrister, though the 
solicitor would not expect at any time in his career to earn 
the extremely large income which a leading barrister 
commands.’ The prospective student should not be greatly 
upset about this, and may comfort himself with the reflection 
that a barrister cannot expect to earn the extremely large 
income that a leading solicitor commands. There are 
incentives in both professions, but it is always true that he 
that expecteth nothing shall surely not be disappointed. 
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A Review of Business Law 


WE welcome a periodical of a new kind to the field of legal 
journalism, a monthly entitled the Business Law Reviex 
published by the Thames Bank Publishing Company, Ltd., 
under the general editorship of CLivE M. ScumittHorr, LL.D. 
Reviews of commercial law have been published in France, 
Germany, Switzerland and Italy, but never before in England. 
For this the editor blames the over-narrow interpretation of 
the statement that commercial law is part of the law of the 
land. But, he adds, quoting DEVLIN, J. (Modern Law Review 
(1951), 249), “it is alive, illogical and contrary, it is 
likely to slip and slither out of the pattern ”’ the lawyer devises 
for it. Commercial law, he claims, is again in a creative phase 
from which it will emerge as a modern body of business law. 
“Company administration has become a highly specialised 
task of business organisation and management ; banking and 
insurance have, to a large extent, ceased to be risk enterprises 
in the traditional meaning of the phrase and have become 
trustee services on a national and partly international scale ; 
exporting, once an adjunct to selling in the home market, has 
become a matter of national concern; standard contracts 
and commercial arbitration have reshaped the character of 
many commercial transactions.’’ How modern this Review is 
can be gauged from the note which immediately follows, on 
the legal aspect of the ‘‘ take-over bid.’’ The inaugural issue 
contains a wealth of articles and notes on such varied 
subjects as “The Statute of Frauds,” “The Merchandise 
Marks Act, 1953,’ ‘“‘ The Lawyer in Business,” and “‘ Compara- 
tive Law.’’ This is a Review which deserves and, we are 
confident, will command success. 


Safety of Factory Workers 


THE Safety in Employment (Inspection and Safety 
Organisation) Bill is to receive its second reading on 
26th February. It provides for the annual election of 


“safety ’’ delegates at a place of employment where more than 
five persons are employed, with statutory power to inspect the 
place of work, to draw the attention of the management to 
unsafe conditions, and to report to any official inspector when 
proper precautions are not taken. Where fifty or more persons 
are employed, the Bill provides for elected safety committees 
of workers’ and employers’ representatives. It proposes the 
formation of a National Occupational Safety and Health 
Committee to co-ordinate accident prevention and _ to 
recommend research and new legislation. 


Local Government Superannuation and Commissioners 
of Crown Lands 

THE Minister of Housing and Local Government, it was 
announced on 26th January, has designated the Commis- 
sioners of Crown Lands as a Public Board for the purposes of 
the Superannuation (Local Government and Public Boards) 
Interchange Rules, 1949. These rules make pensionable 
employment in the local government services interchangeable 
with pensionable employment under any public or semi- 
public body that the Minister may designate as a public board 
within the meaning of the rules. Their intention is to provide 
these exchange facilities in instances where the superannuation 
benefits provided by the Local Government Superannuation 
Acts, 1937 to 1953, and by superannuation schemes adminis- 
tered by local Act authorities are substantially similar to the 
benefits provided by pension schemes administered by 
nationalised industries and other public or semi-public bodies. 
Although the designation of the Commissioners of Crown Lands 
as a Public Board is dated 6th January, 1954, its effect is 
retrospective to 4th February, 1948. 
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Procedure 





THE interlocutory point decided by the Court of Appeal in 
Chantrey Martin (a firm) v. Martin |1953) 2 Q.B. 286 had to 
do with the obligation of a party, having made an affidavit 
or supplied a list of the documents which are in his possession 
or power relating to the matters in question in an action, 
to produce to the other party, either on notice requiring 
inspection under k.S.C., Ord. 31, r. 15, or by order of the 
court under r. 14, all such documents, save only those as to 
which he can adduce a sufficient excuse for not complying 
with the notice, or which he can persuade the court to exclude 
frum the production order on adequate grounds. It is of 
some importance to observe that the case did not concern 
a party’s duty to disclose the existence of documents or the 
fact that they are or have been in his possession or power. 
An affidavit or list of documents ordered under r. 12 or r. 13 
of Ord. 31 must be complete. If the party subjected to 
discovery objects to producing any of the documents he 
discloses, he must specify them in his affidavit or list (r. 13), 
and the prescribed form (No. 8 in App. B) provides for a 
statement of the grounds of his objection by reference to 
separate schedules appended to the body of the affidavit. 
The most usual ground of objection is a claim of privilege, 
a claim which we have before discussed in these columns 
with special reference to legal professional privilege (95 SOL. J. 
647; 96 SoL. J. 570). 

But the objection taken in the affidavit in the Chantrey 
Martin case was not one of privilege. From the report, 
privilege appears to have been relied on only half-heartedly 
and as a second string. The main objection turned on a 
distinction, well recognised in the notes in the Annual Practice, 
between the meaning of the words “ possession ‘or power ”’ 
where they occur in r. 12 (relating to the documents which a 
party may be ordered to disclose) and the same words in 
r. 14 (conferring on the court or a judge authority to order 
the production by a party of such documents as it is thought 
right to have produced). While disclosure must be made of 
every relevant document which, in a physical sense, the party 
or his agent holds or formerly held, whether or not he has 
any proprietary interest in the document, and even though 
some other person may have a proprietary interest in a 
relevant document which he holds, production will only be 
ordered of documents of which the party has the sole legal 
possession, by himself or by an agent, importing a right and 
power to deal with them. One discovers all documents, 
but is ordered to produce only one’s own. 

So much is abundantly clear from Kearsley v. Philips 
and Another (1883), 10 Q.B.D. 36, and, on appeal, at p. 405. 
The circumstances of that case were such as to throw the 
distinction into sharp relief. A and B were, as trustees, 
mortgagees of certain premises under a mortgage which 
contained an attornment clause carrying powers of distress. 
C was the mortgagor’s tenant and had given a bill of sale to 
the plaintiff of goods on the premises. A and B had distrained, 
seizing goods which included those covered by the bill of sale, 
and were accordingly sued by the plaintiff for wrongful 
distress. But between the time of the distress and the time 
the action was brought B had retired from the trust, and had 
been succeeded as trustee by D, who was not a party to the 
action. The interlocutory decision reported concerns the 
tight of the plaintiff to an order for inspection of the original 
lease of the premises, the mortgage to A and B and the 
transfer of mortgage from A and B to A and D. The 
defendants’ affidavits of documents had duly disclosed all 
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these muniments of title and had recorded A’s objection to 
their production, for his solicitors held them on behalf of 
A and D jointly. The master, North, J., a Divisional Court 
consisting of Field and Stephen, JJ., and the Court of Appeal 
all successively upheld the objection. (This was a many 
tiered appellate structure with a vengeance. Nowadays 
the Divisional Court story would, of course, be cut out.) 
Drawing the principle of interpretation of the new Rules of 
the Supreme Court from the practice of the courts of equity, 
in which the remedies of discovery and inspection originated, 
the Court of Appeal held that a party had no right to see 
documents which were in the joint possession of his opponent 
and another person. Moreover, the opponent was not bound 
to show that he had endeavoured unsuccessfully to obtain 
the third person’s consent to the inspection. 

Only North, J., a note of whose views appears at p. 37 of 
10 O.B.D., named the way out of the plaintiff's difficulty 
to have the title deeds produced at the trial on subpena 
duces tecum. 
the preparation of the plaintiff's case it might have been 
possible, by applying for interrogatories, to have the out 
standing issues narrowed (cf. Rattenberry v. Monro (1910), 
103 L.T. 560), but one can see difficulties in framing the 
interrogatories so that they were not open to objection as 
merely “ fishing ’’ for evidence. North, J., refers to Hadley 
v. McDougall (1872), L.R. 7 Ch. 312, but that was a 
suit for partnership accounts and the course there suggested 
was to amend the bill so that the party failing to produce 
the partnership books for inspection was compelled in answer 
to set out the relevant entries in his pleading. That course 
is not likely to be open in other circumstances. Exceptionally 
(and not, of course, in Kearsley v. Philips) s. 7 of the Bankers’ 
300ks Evidence Act, 1879, may be of assistance. Of more 
general use is Ord. 37, r. 7, under which even a person not a 
party to the action may be ordered to attend before an 
examiner of the court and produce documents “ at any stage 
of the proceedings” (Zumbeck v. Biggs (1900), 82 L.T. 654), 
though not to make them available at the applicant’s solicitor’s 
office (Straker v. Reynolds (1889), 22 O.B.D. 262). 

To come to the facts on which the recent decision was 
given, the defendant’s pleading alleged that in auditing, as 
clerk to the plaintiffs, who were chartered accountants, the 
books of a client of theirs, he had discovered and reported 
to the plaintiffs certain irregularities in the audited accounts 
for a previous year. These allegations were denied and so 
became an issue relevant to the plaintiffs’ action for breach 
of contract of service and to the defendant's counter-claim 
for wrongful dismissal. On discovery, the plaintiffs duly 
disclosed all documents in their possession or power relating 
to the preparation of the client’s accounts for the relevant 
years, but objected to producing certain of them on the ground 
that they held them solely as accountants to the client and 
not otherwise. The documents in question are fully described 
in the judgment of the Court of Appeal delivered by 
Jenkins, L.J. We may venture to classify them more shortly 
for the purpose of explaining the court’s decision on the 
defendant’s application under Ord. 31, r. 14, for an order 
for production of certain of them to him. 

These were in the plaintiffs’ 


In so far as ignorance of their contents hampered 


(a) The client’s private ledgers. 
possession, possibly under the gencral practice of many 
business houses of keeping books of original entry and general 
ledgers in the charge of their own book-keepers, and of having 
some secondary records maintained at the offices of their 
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accountants. The defendant made no claim to see these 
as they were clearly the client’s property, and so covered 
directly by the principle of Kearsley v. Philips. 

(b) Correspondence between the plaintiffs on behalf of the 
client and the Inland Revenue. As regards this, the Court 
of Appeal held that the plaintiffs must have been acting as 
the client’s agents, with the result that the correspondence 
was the client’s property, and again, no production was 
ordered. 

(c) The plaintiffs’ working papers relating to the audits, 
their draft and copy accounts of the client’s business and the 
draft tax computations. These papers formed the chief 
bone of contention, for there seemed to be no previous decision 
on documents of the identical kind. The nearest analogies 
from the authorities related to plans, calculations and 
memoranda prepared by architects, valuers and quantity 
surveyors, and in all these cases the question had been raised, 
not as an issue of discovery and inspection, but on substantive 
claims by the person who had commissioned the work which 
involved the making of the plan or document to its handing 


over by the person who had made it. The Court of Appeal 
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EQUITABLE RIGHT 


Tue third rule in s. 2 of the Vendor and Purchaser Act, 
1874 (now reproduced as s. 45 (7) of the Law of Property 
Act, 1925), provides that the inability of a vendor to furnish 
a purchaser with an acknowledgment of his right to production 
and delivery of copies of documents of title or with a legal 
covenant to produce and furnish copies of documents of title 
shall not be an objection to title in case the purchaser will, 
on the completion of the contract, have an equitable right to 
the production of such documents. The rule in equity up 
till then had been that a vendor could not force his title on 
a purchaser unless he could either hand over the title deeds 
or give a covenant for their production (Barclay v. Raine 
(1823), 1 Sim. & St. 449), and it is clear enough that the 
Legislature’s intention in enacting the new rule was to modify, 
if not wholly to abrogate, the old; but to what extent this 
intention was fulfilled is a matter of great doubt. The doubt 
arises because the extent of what is commonly referred to as 
the equitable right to the production of documents, or even 
the existence of such a right in the context in which it is 
said to exist, is extremely uncertain. 

The writers and editors of the text-books to which the 
practitioner would normally turn for guidance on a subject 
such as this do not speak either with a unanimous, or even 
with a very clear, voice. There are two main passages in 
Williams on Vendor and Purcliaser (4th ed.) on the equitable 
right to production. In the first (p. 167), after a reference to 
the rule that in enforcing the right to production which arises 
under the statutory acknowledgment it is immaterial whether 
the purchaser in whose custody the deeds are had notice of 
the acknowledgment or not, the learned author continues 
that, if the vendor “ has only an equitable right to production 
of the deeds, such as appears to arise without express agree- 
ment where land held under one title or the estate therein is 
severed,”’ the right may be lost if a purchaser takes a conveyance 
of the part of the land or the estate, together with the deeds, 
with no notice of the equitable right to production. The 
other passage, to much the same effect, is on p. 700, where it 
is stated that “it appears that, where the ownership of any 
land held under one title is divided, whether by sale, settlement 
or otherwise, and the title deeds remain in the possession of 
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did not reject these analogies, but thought that the closest 
resemblance to the instance of an accountant’s working 
papers and drafts was to be found in Leicestershire County 
Council v. Michael Faraday & Partners, Ltd. [1941] 2 K.B. 2( 5, 
a case concerning documents prepared by rating valuers 
under a contract which the court held to be one between 
client and professional man and not one between principal 
and agent. On this authority, the working papers were 
held to be the accountants’ own property and so materially 
distinguishable from class ()). 

It remains to remind the reader that the court’s power of 
directing documents to be produced under Ord. 31, r. 14, is 
a discretionary one. Thus, the Court of Appeal in the 
Chantrey Martin case was able to give some effect to the 
plea of privilege by imposing a condition in the order which 
they made for production of the documents which we have 
described as class (c). The condition was that the defendant 
and his solicitors should undertake not to divulge the contents 
of the documents ctherwise than for the purposes of the 
litigation, and not to use the information contained therein 


J. FJ. 


for any collateral purpose. 


TO PRODUCTION—I 


the owners of a part, the owners of the rest of the land have 
an equitable right, independently of any covenant or statutory 
acknowledgment, to enforce production of the title deeds in 
order to defend their title or effect any sale or like disposition 
of their lands.” The authority quoted in support of this 
statement is Fain v. Ayers (1826), 2 Sim. & St. 533, which, 
as I hope to show, decided nothing of the sort. 

It may be noted, in passing, that the equitable right which 
in Williams’ view exists, is, if it exists at all (for his statement 
is prefaced by the cautionary words “ it appears ’’), a right 
which arises only when the ownership of land held under one 
title is divided and the title deeds of the whole remain with 
or pass to the owner of a severed part. Both the passages 
from this work to which I have referred stress this point. 

















If this is right, a curious kind of anomaly is the result. 
Blackacre is divided into Great Blackacre which is conveyed to 
A, with the deeds relating to the whole of Blackacre, and 
Little Blackacre, which is conveyed to B. There is no 
covenant by A to produce the title deeds in any circumstances. 
B sells to C, and requires the production by A or his successors 
of the title deeds to show title. Has he an equitable 
right to enforce such production ? According to Williams, 
the answer ,is, apparently, yes. But take another case: 
P sells and conveys Blackacre to Y, but for some reason or 
other P retains the title deeds and the conveyance contains 
no acknowledgment (under the statute) or covenant (under 
the common law) by P relating to the title deeds. Q sells to 
R and requires the production by P of the title deeds to show 
title. Has he an equitable right to enforce such production ? 
According to Williams, no, not in any circumstances. But 
the position of the vendor B, selling to C, in the first of these 
two cases is not essentially different from that of Q, selling to 
Rk, in the other, so that as a matter of principle one would 
think that if the right existed in the former case it would 
also exist in the latter. However, this distinction does not 
seem to have struck the learned author as odd, for no note 
is made of it; it is simply stated to exist, without more. 
To return to the text-books, in the latest (8th) edition of 
Dart on Vendors and Purchasers the chapter on the production 
and examination of title deeds contains the statement (p. 417) 
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that “‘ generally, every person who has an interest in the land 
has an equitable right to the production of all deeds which 
affirmatively prove his title,’ and a number of cases are cited 
in support of this statement. There is neither space nor need 
to consider these cases in detail here, for on examination they 
all turn out to be cases relating to the right of a litigant to 
obtain discovery in the course of proceedings in equity 
against another litigant. As a general statement of the law 
relating to the principles of discovery in proceedings where 
the title to property is in issue, no exception can be taken to 
this proposition, but it does not assist the solution of the 
problem with which this article is concerned. This section 
does, however, deal specifically with the position of a purchaser, 
on p. 418, where it is stated that “ where a portion of an 
estate has been sold by the owner, who retains the deeds, the 
purchaser can, it appears, enforce their production upon a 
resale, unless there has been an express or implied agreement 
to the contrary.’’ This is precisely the same view as that in 
Williams: the same distinction is made here by implication 
between the position which arises where deeds are retained 
or transferred on the division of a property held under a 
single title, and that which arises where the land or a portion 
of it and the deeds part company for some other reason, 
and the authority cited in support of this statement is again 
the case of Fain v. Ayers, supra. Dart does not, therefore, 
carry this matter further than Williams. 

The note on this subject in Prideaux’s Precedents in 
Conveyancing (24th ed., vol. I, p. 134) refers to the rule which 
is now to be found in s. 45 (7) of the Law of Property Act, 
1925, viz., that if the vendor does not hand over the deeds and 
cannot provide or procure a covenant or acknowledgment for 
their production, his inability to do so is an objection to the 
title, unless the circumstances are such that the purchaser 
will on completion have a right in equity to their production, 
and adds the comment that such cases are determined on the 
principle that a person has a right to the production of deeds 
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if they affirmatively prove his title. The footnote to this 
comment is more to the present purpose, but is nevertheless 
not as helpful as it might be. It warns the reader that “ it 
is sometimes difficult to say whether there is an equitable 
right to the production of deeds,’’ a statement which, 
apparently, recognises the existence of a right of this kind, 
but does nothing to define the circumstances in which it can 
be invoked or the procedure for its invocation. 

Key & Elphinstone’s Precedents in Conveyancing is no 
more certain a guide. Under the head of “‘ want of covenant 
for production ’’ there is a short note on the subject which 
sets out the effect of s. 45 (7) of the Law of Property Act, 
1925, and then refers the reader for an example of the 
application of that provision to the case of Re Jenkins and 
Commercial Electric Theatre Co.’s Contract (1917), 61 Sox. J. 
283 (15th ed., p. 327). That decision does, in fact, afford 
an exact instance of the application of s. 45 (7), it being 
there held that a purchaser could not insist on a legal covenant 
for production. But the case is very shortly reported, no 
reasons for the judgment are given, and the decision purports 
to follow Wright v. Robotham (1886), 33 Ch. D. 106. As this 
last-named case concerned not a right to the production of 
deeds in the sense in which conveyancers use that expression, 
i.e., production for examination, but the right to the 
permanent possession of deeds, which is a very different 
matter, the authority of Jenkins’ case as establishing the 
existence of an equitable right to production is inconsiderable. 
Anyone interested in pursuing the subject of the right to the 
ownership of title deeds can usefully begin his studies in 
Clayton v. Clayton {1930} 2 Ch. 12. 

The usual modern text-books being in this state of doubt 
and uncertainty on a subject on which one would expect 
there to be no lack of precise authority, it is necessary to 
carry one’s researches into this question further back into 
the past. That I intend to do next week. 

“ABC” 


NOTICE TO QUIT FARM “REQUIRED” FOR 
NON-AGRICULTURAL USE 


Two points were gone into in Jones v. Gates [1954] 1 W.L.R. 
222 (C.A.) ; ante, p. 61, a claim by a landlord for possession 
of a farm the tenancy of which had, it was alleged, been 
determined by notice to quit. The notice relied on, served 
on the 25th June, 1951, stated that the land was required 
for a use other than agriculture for which permission had 
been granted under the enactments relating to town and 
country planning. The tenant promptly served a counter- 
notice so as to make s. 24 (1) of the Agricultural Holdings 
Act, 1948, applicable, but the landlord took no steps to 
obtain ministerial consent to his notice to quit. The questions 
which arose were whether, the tenant not having had recourse 
to arbitration challenging the validity of the notice by reference 
to its reason, it was not too late to do so after it had expired ; 
and whether the evidence (of which more later) showed that 
the land was required for the use suggested. 

Dealing with security of tenure, the Agricultural Holdings 
Act, 1948, s. 24 (1), says that subject to the provisions of the 
next subsection, a tenant receiving a notice to quit may 
serve a counter-notice within one month requiring that the 
subsection shall apply to the notice to quit, and if this is 
done the notice to quit shall not have effect unless the Minister 
‘onsents to the operation thereof. The next subsection 


sets out seven sets of circumstances in which the first sub- 
section is not to apply, among them being that the notice 
to quit is given on the ground that the land is required for a 
use, other than agriculture, for which permission has ‘been 
granted on an application made under the enactments relating 
to town and country planning, the fact to be stated in the 
notice to quit. By s. 26 the Minister (of Agriculture and 
Fisheries) may make regulations for requiring any question 
arising under s. 24 (2) to be determined by arbitration and 
for extending the period within which a counter-notice may 
be given by the tenant under subs. (1) of that section 
where any such arbitration is required. By reg. 4 of the 
Agriculture (Control of Notices to Quit) Regulations, 1948, 
it is open to the tenant, where it is stated in a notice to quit 
that it is given for one or more of the reasons specified in 
reg. 5, to serve on the landlord (within one month) a notice in 
writing requiring any question arising out of the reason 
stated in the notice to be determined by arbitration, and 
among the reasons mentioned in reg. 5 is the “ required for 
non-agricultural use’”’ one. If he takes that course, and the 
result of the arbitration is that s. 24 (1) does apply, he has, 
by reg. 6, another month in which to serve the s, 24 (1) 
counter-notice. 
3 
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The headnote to Jones v. Gates does, I think, rather 
over-simplify the position when it says that the effect of s. 24 (1) 
and (2) is that a landlord cannot, without the Minister’s 
consent, serve an effective notice to quit unless, inter alia, 
the notice is given on the ground that land is required, etc. 
It may be literally true because the tenant has one month in 
which to serve his counter-notice, etc.; but in practice, a 
good many notices have proved effective though no reasons 
were assigned, this being either because the recipients’ 
reactions were slow or because they suffered from delusions 
brought about by their knowledge of the Rent Act security 
of tenure provisions, which do indeed set about their tasks 
very differently. 

But Budge v. Hicks {1951] 2 K.B. 335 (C.A.), a claim for 
possession, did provide support for the proposition that 
a farm tenant who receives such a reasoned notice is in the 
fortunate position of being able to choose his tactics: he 
may, as it were, either counter-attack or may rely on 
defence-in-depth. The plaintiff in that case served a notice 
to quit purporting to assign a reason covered by s. 24 (2), 
but its language was such as to leave doubt as to which of 
two of the afore-mentioned seven sets of circumstances he 
had in mind. The tenant served a s. 24 (1) counter-notice 
and did not seek arbitration under s. 26 (1) and the Control 
of Notices to Quit Regulations. The landlord did not seek 
consent under s. 24 (1). The tenant ultimately succeeded on 
the ground of ambiguity in the notice to quit, which at all 
events made it invalid as a s. 24 (2) notice, so that the counter- 
notice was valid; but, examining the question whether, if 
the notice to quit had been a good s. 24 (2) notice, the tenant’s 
only remedy would have been arbitration under the regula- 
tions, the Court of Appeal gave us strong dicta to the effect 
that it would not. All reg. 4 said, it was pointed out, was “it 
shall be open to the tenant’’; this did not cxclude the 
jurisdiction of the courts; the Minister might have required 


that the question be determined by arbitration but 
(unfortunately, in Denning, L.J.’s view) he had not; 


Birkett, L.J., expressed the wish that the ambiguity in the 
regulations might be removed, a wish which may be receiving 
ministerial attention but has not yet been fulfilled. 

In Jones v. Gates the Court of Appeal expressed agreement 
with these dicta, Evershed, M.R. (who delivered the only 
judgment), pointing out that a tenant might have great 
difficulty, in such a case, in discovering in one month whether 
a landlord did, or did not, intend to use, or whether anybody 
else wanted or intended to use, the holding in a particular 
way, and whether permission had been granted and whether 
the other requirements of the section had been satisfied. It 
would mean that in every case a tenant would have to serve 
an arbitration notice in order to keep open the point that the 
notice might be challenged. The argument that s. 26, though 
using the word “may,” obliged the Minister to make 
regulations for such questions to be determined by arbitration 
was therefore rejected. 

Apart from that, however, the Court of Appeal considered 
that in this particular case the tenant could not have demanded 
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arbitration under reg. 4 at all. He was contending that the 
landlord’s notice to quit was not a good notice to quit because 
the reason it assigned did not exist, and was not asking for the 
determination of a ‘‘ question arising out the reason stated in 
the notice to quit.’’ The judgment is, unfortunately, not 
very elaborate on this point, and at first sight differentiation 
between the truth of an allegation and its consequence, if 
true, strikes one as an over-refinement. Still, one can see 
the difference between asking an agricultural arbitrator to 
decide, as he might have been called upon to decide in Budge 
v. Hicks, whether a covenant is not inconsistent with the 
fulfilment of good husbandry obligations and whether (if not) 
it has been broken and (if so) whether the breach is capable 
of being remedied and (if not) whether the reversion has been 
materially prejudiced, and asking for a determination whether 
land is required for a particular kind of purpose. 

This, then, made the matter one for the court. The 
plaintiff's case was that the land was required for use as a 
sports ground, and his evidence was that it had been so used 
before the war and that he had had inquiries from a business 
firm and a football club and would have no difficulty in 
selling the land for that purpose. The county court judge 
held that as the plaintiff had had no offers and was not “ then ”’ 
in negotiation with anyone the land was not so “ required.”’ 

I put the “then” in quotation marks because if, as the 
context of the statement of facts appears to demand, this 
meant ‘‘ at the date of the hearing ’’ the relevance might be 
open to question. In Rent Act cases, of course, in which the 
court is asked to exercise jurisdiction by virtue of an exception 
from the general rule depriving it of such jurisdiction, that 
date is all important. But the. wording of s. 26 (2) (b), though 
it does not commence, as do (d), (e) and (f), with “ at the date 
of the giving of the notice,’ seems to contemplate requirement 
for non-agricultural use when the notice is served, and it 
may be that the possibility of a landlord changing his mind 
during the currency of the notice has not been overlooked 
but that the other condition, that of town planning permission, 
is to meet the case. 

On the meaning of “‘ required,” the Court of Appeal agreed 
with the county court judgment, and the position appears 
to be as follows: if a landlord does not intend to use the 
land for the specified purpose himself, he cannot satisfy the 
“is required for a use’’ provision unless he proves that he 
has agreed to sell or to let it to a person who proposes to use 
it for that purpose, or is in actual negotiation with some 
identified person so proposing to use it. 

Possibly, this proposition might be queried as being unduly 
narrow. The arguments appear to have assumed that “ is 
required for a use’’ limited the possibilities to requirement 
by people interested in the land. As the field claimed had been 
a playing-field and was within the boundaries of a populous 
county borough, and there was town planning permission 
(if necessary) for its use as a playing field, one may wonder 
whether evidence would not be admissible to show (if such was 
the case) that the district was sadly short of land on which its 
youth might play, instead of watching, games ? 

R.B. 


HERE AND THERE 


“NO OTHER VERDICT” 
I HOPE that ‘‘ No Other Verdict,”” by Jack Roffey, which has 
been put on at the Duchess Theatre, will not be frozen to death 
by bitter weather, for it’s a very good mystery murder 
thriller in the same class as ‘‘ Witness for the Prosecution,” 
and I think not inferior to it. An ingenious interweaving of 
action and assize court scenes is achieved by the periodical 


darkening of the stage and the rolling up of a great tapestry 
to reveal a vignette of the judge on the bench and the counsel 
for the prosecution and the defence. Thus passages from the 
evidence, the argument and the judge’s charge to the jury are 
brought into relation to the actual investigations following 


the crime, without awkward transitions and, even more | 


important, with a minimum of risk of falling into those 
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procedural pitfalls which beset the representation of trial 
scenes. The plot is less a ‘‘ who-dun-it ’’ than a ‘‘ whether-he- 
dun-it,’’ the central figure and suspect being Paul Barclay, 
explorer and author, occupant of Barton Mill, in Buckingham- 
shire. The corpse, found on the terrace of the mill, its features 
virtually obliterated by shot wounds, has been identified as 
being that of a man called Seaton, a shadowy figure out of 
Barclay’s past, the father of a girl who had been accidentally 
drowned while sailing with him. At the time of the tragedy 
the father had refused to see him, but now, while he was 
preparing for his marriage, he had begun to _ receive 
threatening and blackmailing letters. They came from 
Seaton. Was it he who had killed him? The clues are 
ingeniously planted and the trail leads to an exciting finish. 
Even apart from its merits as a thriller, the play has quite 
enough “‘ shop ”’ in it for lawyers to offer them the additional 
attraction of a professional interest. The judge behaves like 
a judge, the counsel behave like counsel (though in a case of 
this complexity it is surprising that only juniors are employed), 
and the elderly but active family solicitor is presented in a 
very credible and well-observed portrait of the knowledgeable, 
worldly wise legal adviser and friend of the family. 


CRITICAL FRACAS 
Tue satisfaction of being able to express particular apprecia- 
tion of the performances of Miss Barbara Murray, Miss Elsie 
Randolph and Messrs. Stuart Lindsell, Richard Leech, 
John Arnatt and Charles Lloyd Pack is enhanced by the 
consciousness of not being in duty bound to incur the special 
current perils of dramatic criticism revealed by a recent case 
at Bow Street, for if the spoken word is capable of provoking 
the sort of violence described in court, how much more is the 
printed word, widely disseminated, darkly perused and 
brooded upon, likely to provoke a breach of the peace. 
Though, of course, proceedings in a magistrate’s court are in 
no sense authoritative, the practical journalist, equally anxious 
to avoid assaults, batteries and actions-at-law, can glean a 
certain amount of useful guidance from the evidence and the 
decision. In this particular case, you remember, the husband 
of an actress of undoubted beauty (and himself in show 
business) objected to certain criticisms of her performance 
alleged to have been made orally by a member of the audience 
at the close of the first (and last) night of a play presented in 
the West End. He criticised the critic by knocking him down. 
When he gave evidence in his own defence he was, in a sense, 
giving expert evidence, and it is instructive to note the precise 
point at which he drew the line between criticism to be or 
not to be visited by the protest of an assault. If he was 
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correctly reported, he said that a statement that the lady was 
“poisonous ’’ would not have crossed that delicate line. 
(“‘ In the theatre business we must expect criticism. Poisonous 
could be offensive, but not offensive enough.’’) On the other 
hand, to say that the lady “ should have been strangled at 
birth ’’ did cross the boundary of fair comment. There you 
have it, and many a High Court decision on the law of 
defamation turns on distinctions every bit as subtle. Here 
the law came down on the side of the critic and his assailant 
was fined {3, the magistrate observing: “ I understand from 
some of the witnesses that at a first night this kind of ferocious 
criticism is not unknown and is generally regarded as 
acceptable.’’ All the same, an interested party might well 
feel that a blow for offended beauty was worth £3, so let 
critics beware. 
LAW COURTS PREVIEW 
Dip you know that the Law Courts might easily have been 
planted in the middle of Lincoln’s Inn Fields? Well, they 
might. The Times has recently been reprinting, among its 
retrospective items from 1854, reports of what was being 
planned and proposed when the idea of moving the courts from 
Westminster to the neighbourhood of the Inns of Court was 
first mooted. In the idiom of the time, people seemed to 
divide themselves along much the same lines that you find 
to-day when any big scheme is afoot. You find then as now 
the grandiose and the anti-grandiose, The Times falling with 
all its might into the latter category. “‘ Here is a grand 
opportunity, a grand site, a grand purpose, grand resources 
—omnia magna, Is it in man, is it in Parliaments, is it in 
commissioners and architects to be content with anything less 
than a Tower of Babel, a Nero’s Palace, a Labyrinth of Crete, 
a Palace of Westminster? Is it possible that half a dozen 
judges can sit with the usual attendance of counsel, attorneys, 
witnesses and suitors, unless they have over their heads an 
entrance tower, a clock tower, a ventilating tower, each a 
hundred feet high, besides a smaller tower at every corner and 
intersection of the building ?”’ It was thirty years before the 
new Law Courts were opened, and The Times could congratulate 
itself on a remarkably accurate forecast. The scheme for 
building on Lincoln’s Inn Fields seemed in 1854 almost certain 
to be adopted. Opinions were divided along the inevitable 
lines of utilitarianism and economy on the one hand and 
amenities on the other, and amenities looked like losing the day, 
as usual, but this time they were to win the last battle. I 
would have meant a quite remarkable re-orientation of the 
legal quarter. Gray’s Inn, I suppose, would have become 
what the Temple now is, and vice versa. . 
RICHARD ROE, 
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will be found in the Weekly Law Reports. 


HOUSE OF LORDS 
ESTATE DUTY: TRUST FUND: INVESTMENT : 
VALUATION 
Sneddon and Others v. Lord Advocate 

Lord Morton of Henryton, Lord MacDermott, Lord Reid and 

Lord Keith of Avonholm 

25th January, 1954 

_ Appeal from the Second Division of the Court of Session 
((1953) S.C. 66). 

By s. 2 (1) of the Finance Act, 1894: “ Property passing on the 
deat h of the deceased shall be deemed to include . (c) Property 
which would be required on the death of the deceased to be 
included in an account under s. 38 of the Customs and Inland 
Revenue Act, 1881. . . .’’ Under s. 38 (2) (a) of the Act of 1881, 


Where possible the appropriate page reference is given at the end of the note. 


as amended, there must be included in such an account any 
property taken under a disposition made by the deceased 


purporting to operate as an immediate gift im’ey vivos by way of 
declaration of trust which shall have been made within five years 


before his death. A voluntary trust deed, which operated as 
an immediate gift infer vivos, was granted in 1916 by William 
Hetherington, the truster, the sum of £5,000 being put in trust 
and the trustees being directed to hold and apply it “ or 
investments representing the same’’ for the alimentary life 
rent of his daughter, the fee being destined to her issue. He died 
in 1948, The trustees had invested the £5,000 in the purchase, 
shortly after the execution of the deed, of certain shares which 
at the date of the death were worth £9,250 and the gift was 
assessed, for the purposes of estate duty, at that sum. The 
Second Division of the Court of Session having upheld this 
assessment, the trustees appealed to the House of Lords. 


4 
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Lorp Morton OF HENRYTON said that no question as to value 
or the proper method of valuation arose in the present case. 
The question under s. 2 (1) (c) of the Act of 1894 was: What 
property was deemed to pass? The truster never owned the 
shares and therefore they could not be “ taken’’ under any 
disposition made by him. The trustees invested in the shares, 
but did not take them under any disposition made by him. 
They took them because in the exercise of their discretion they 
decided to apply for them and because the company decided 
to allot them to the trustees. Some discussion arose whether 
the ‘‘ disposition ’’’ here was (a) the drawing of the cheque for 
£5,000 by the truster, coupled with the sending of it to the 
trustees’ solicitors, or (b) the execution of the trust deed by the 
truster. The former was the true view, but it made no difference 
whether the disposition was made by the cheque or the trust 
deed. In the latter view, the truster, by the trust deed, 
‘disposed ’’ of property vested in him to the trustees and that 
property was £5,000 and nothing else. Counsel for the Crown 
relied on the words in the trust deed: ‘‘ And I provide and 
declare that the trust fund consists of the sum of £5,000 sterling 
which is vested in the trustees and which, or investments 
representing the same, shall be held and applied for the trust 
purposes afterwritten.’’ But the words ‘and which, or 
investments representing the same’’ merely introduced the 
trusts on which the trustees were to hold the trust fund, already 
defined as the sum of £5,000, or the investments which the 
trustees decided to make with that fund. If the gift of £5,000 
had been made to a donee who was to retain it for his own benefit, 
duty would have been payable, on the donor’s death within five 
years, on 45,000 cash, even if the donee had forthwith invested 
the gift in shares and still held them at the donor’s death (see 


Lord Strathcona v. Inland Revenue Commissioners [1929) S.C. 800 ; 
A.-G. for Ontario v. National Trust Co., Ltd. {1931} A.C. 818, 
822-23; A.-G. v. Oldham '1940) 1 K.B. 599; [1940| 2 K.B. 485). 


In In ve Payne’s Declavation {1940} Ch. 576 a distinction appeared 
to have been drawn between a gift to a person for his own benefit 
and a gift for the benefit of persons entitled in succession, but 
Simonds, J., doubted whether gifts by way of settlement could be 
isolated from other forms of gift (/1939) Ch., at p. 876). The 
doubt was well founded and no words in the Act justified the 
isolation. Three members of the Court of Appeal, though 
unanimous in dismissing the appeal, all gave different reasons for 
their decision. Counsel for the Crown submitted that what was 
settled was a trust fund which retained its identity as such 
notwithstanding any changes in investment. A trust fund, once 
constituted, retained its identity as the trust fund, but the fact 
had no relevance to the present case. The Customs and Inland 
Revenue Act, 1881, s. 39, afforded no assistance in the decision 
to be arrived at here. His lordship would make no observations, 
which must necessarily be obiter, on the difficult questions as to 
valuation which might arise in other cases hereafter. The appeal 
should be allowed. 

Lorp MacDrermotr and Lorp Ketp delivered opinions in 
favour of allowing the appeal. 

Lorp KeitH oF AVONHOLM delivered a dissenting opinion. 

Appeal allowed. 

APPEARANCES : Morison, Q.C., and Fraser, Q.C. (Martin & Co., 
for Mackenzie & Black, W.S., Edinburgh, and Hill, & Hoggan, 
Writers, Glasgow) ; Solicitor-General for Scotland (Milligan, Q.C.), 
J. H. Stamp and Grieve (Solicitor of Inland Revenue). 


Reported by F. H. Cowrer, Esq., Barrister-at-Law [2 W.L.R. 211 


INCOME TAX: PLANT: WEAR AND TEAR ALLOWANCE 
Inland Revenue Commissioners v. Wilsons (Dunblane), Ltd. 


Lord Reid, Lord Normand, Lord MacDermott and Lord Keith 
of Avonholm 
25th January, 1954 

Appeal from the First Division of the Court of Session ({1952] 
As S17). 

The Income Tax Act, 1945, enacts (inter alia) by s. 59, in 
relation to the recovery of wear and tear allowances based on 
capital cost: ‘“‘ (1) (a) The provisions of this section shall have 
effect in relation to sales of any property where either the buyer 
is a body of persons over whom the seller has control, or both the 
seller and the buyer are bodies of persons and some other person 
has control over both of them ; or (b) it appears with respect to 
the sale that the sole or main benefit which, apart from 
the provisions of this section, might have been expected to accrue 
to the parties was the obtaining of an allowance or 
deduction under any of the following enactments, that is to Say, 
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any of the provisions of this Act or of r. 6 or r. 7 of the Rules 
applicable to Cases I and II of Sched. D (2) Where the 
property is sold at a price other than that which it would have 
fetched if sold in the open market, then, subject to the 
succeeding provisions of this section, the like consequences shall 
ensue for the purposes of the enactments mentioned in subs. (1) 
of this section, in their application to the income tax of all 
persons concerned, as would have ensued if the property had 
been sold for the price which it would have fetched if sold in the 
open market. (3) Where the sale is a sale of machinery or plant 
‘ (b) . . . if the price which the property would have fetched 
if sold in the open market is greater than the limit of recharge 
on the seller, the last preceding subsection shall have effect as if 
for the reference to the price which the property would have 
fetched if sold in the open market there were substituted a 
reference to the said limit of recharge In this subsection 
the expression ‘ limit of recharge ’ means in relation to a person 
who sells machinery or plant (i) if he provided that machinery 
or plant for himself before the appointed day, the actual cost to 
him of the machinery or plant ” (The appointed day 

for the Act to come into operation was 6th April, 1946.) The 
sole proprietor of a wool spinning business on 16th November, 
1944, formed a partnership with his two sons. They subsequently 
formed a limited company, in which the three shareholders were 
the three partners, to take over the business and assets of the 
firm, which included machinery and plant. On 16th November, 
1945, the partnership sold the business to the company, its assets 
as at that date being sold to the company in accordance with an 
agreement of sale under which the price paid for the plant and 


machinery was £17,554, the price which they would have 
commanded in the open market at that date. From 
16th November, 1945, to 5th April, 1946, a wear and _ tear 


allowance on the plant and machinery was made to the company 
based on this figure. Thereafter the allowance was based on a 
figure of £8,000 which was the starting (written down) figure in 
the partnership’s books for plant and machinery for the year 
commencing 16th November, 1944, and was taken to represent 
the “limit of recharge.’’ The First Division of the Court of 
Session having held that the allowance should have been based 
on £17,554, the Crown appealed to the House of Lords. 


Lorp Rep said that it was admitted that before the Act of 
1945 came into operation the proper basis of the allowance was 
the cost to the company, £17,554. The Act contained a new and 
elaborate scheme for determining allowances. This was designed, 
at least in part, to meet the situation at the end of the war when 
prices had risen steeply and new equipment was scarce. In the 
case of a trader buying second-hand machinery, the cost to him 
might far exceed the cost of original construction and he would 
get allowances much greater than those available to the sellers. 
This might lead to arrangements between traders whereby 
machinery changed hands in order to get allowances at the 
expense of the Revenue and s. 59 prevented this result in certain 
cases. It applied only where there was an ulterior object behind 
the sale (subs. (1) (b)) or the buyer and seller were not 
independent (subs. (1) (a)). This case was within the latter. 
Subsection (4) had no application and the question turned on 
subss. (2) and (3). The former applied to all kinds of equipment 


dealt with in the Act, but the latter only applied to sales of 
machinery or plant. Subsection (3) (b) provided that if what 
the property would have fetched in the open market (here 


£17,554) was greater than the limit of recharge (here £8,000), 
subs. (2) was to have effect, subject to a certain modification. 
Subsection (2) stated a condition to be satisfied before it could 
have operative effect : tlie property must have been sold at a 
price other than the market price. The structure of that sub- 
section indicated that the initial condition must first be satisfied 
in every and that only then were the “ succeeding 
provisions "’ to be looked at ; if the ‘‘ succeeding provisions ’’ did 
not apply, the consequences set out in subs. (2) itself would follow, 
but if any of the ‘succeeding provisions’’ applied, the 
consequences enacted by that provision would apply instead of 
the consequences enacted by subs. (2). The modification of 
subs. (2) directed by subs. (3) was to ‘‘ have effect as if for the 
reference to the price which the property would have fetched tf 
sold in the open market there were substituted a reference to the 
said limit of recharge.’’ At the end of subs. (2) there was 4 
reference to that price, but the first reference in subs. (2) was to 
‘a price other than that which it would have fetched if sold in 
the open market.’’ To the question whether a statement about 
a price other than x should be held to be a reference to x, the 
might depend on the context. The words used 1 
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subs. (3) were not “ as if for any reference to the price ’’ or “‘ as 
if for references to the price,’’ but “‘ as if for the reference to the 
price’’ in the singular. In subs. (1) there were the words 
“references to this subsection ’’ and the change from the plural 
then to the singular in subs. (3) must be taken to be deliberate 
and therefore significant. It was plain that subs. (3) (b) directed 
the substitution of the limit of recharge in one place—the latter 
part of subs. (2). The question was whether it also directed its 
substitution in another place, viz., the initial condition of 
subs. (2). If it did not, then, as the price paid by the company 
was the price which the machinery and plant would have fetched 
in the open market and not “a price other than ’’ that price, the 
condition for the application of subs. (2) was not satisfied and the 
appeal failed. There was no difficulty in holding that the phrase 
“a price other than that which it would have fetched if sold in 
the open market ’’ was not a reference to “ the price which the 
property would have fetched if sold in the open market.”’ 
Therefore, simply taking the words used in s. 59, the appeal must 
fail. The Crown argued that the respondent’s interpretation led 
to results unreasonable and contrary to the general policy of the 
Act in that, while subs. (2) in its unaltered form directed that 
if property was not sold at the market price consequences should 
ensue as if it had been sold at the market price, if the respondent 
were right subs. (2) in its altered form would direct that if 
property was not sold at the market price consequences should 
ensue as if it had been sold for the amount of the limit of recharge. 
It was said that the altered form, as the respondent would have 
it, was so unreasonable that any possible alternative should be 
preferred. To meet that argument it was enough to show that 
it was not impossible to suppose that it could have been intended. 
The appeal should be dismissed. 

The other lords delivered opinions in favour of dismissing the 
appeal. 

APPEARANCES : Solicitor-General for Scotland (Milligan, Q.C.), 
Sir Reginald Hills and Grieve (Solicitor of Inland Revenue) ; 
Morison, Q.C., and Watson, Q.C. (Peacock & Goddard, for Fraser, 
Stodart & Ballingall, W.S., Edinburgh, and Tho. & J. W. Barty, 


Dunblane). 
[1 W.L.R. 282 


[Reported by F. H. Cowper, Esq., Barrister-at-Law] 
COSTS: HOUSE OF LORDS: UNSUCCESSFUL 
RESPONDENT LEGALLY AIDED IN LOWER COURT 


Anderson v. Lambie 


Lord Morton of Henryton, Lord MacDermott, Lord Reid and 
Lord Keith of Avonholm 
25th January, 1954 

Appeal from the First Division of the Court of Session ((1953] 
S.C. 94). 

An unsuccessful respondent on an appeal to the House of 
Lords had been granted legal aid in the Inner House of the Court 
of Session, though not at first instance in the Outer House. 
In the House of Lords he did not appear in forma pauperis. 

LorpD MorTON OF HENRYTON said that, in all the circumstances 
of the case, the respondent should pay the appellant three- 
quarters of the costs of the appeal and of the proceedings in the 
Outer House and five guineas in respect of his expenses in the 
Inner House. 

Lorp Retr said that the question of costs was difficult. Under 
the Legal Aid Scheme in its present form there was no provision 
for legal aid in the House of Lords. Even if a respondent had 
failed to appear, he would normally be ordered to pay the costs 
of a successful appellant. In this case the House would have 
been deprived of much assistance if the respondent had failed 
to appear by counsel. A respondent who was sufficiently poor 
could appear in the House of Lords in forma pauperis, but it 
seemed probable that this was not open to the present respondent. 
If the House did not make the usual order in favour of the appel- 
lant they would be discriminating against him for no fault of his, 
but the facts of this case should not be entirely neglected and the 
situation might properly be met by ordering the respondent to 
pay only a part of the appellant’s costs. His lordship agreed 
with Lord Morton of Henryton. 

Lorp KEITH OF AVONHOLM said that it might be that the 
special position of such a respondent could be met by a regulation 
under s. 12 (3) (c) of the Legal Aid and Advice Act, 1949. 

APPEARANCES: M’Kechnie, Q.C., and R. Smith Johnston 
(William Charles Crocker, for Hunter, Harvey, Webster & Will, 
W.S., Edinburgh); Fraser, Q.C., and R. P. Taylor (Shaen, 
Roscoe & Co., for Robert White & Co., S.S.C., Edinburgh). 

{Reported by F. H. Cowper, Esq., Barrister-at-Law] [1 W.L.R. 303 
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COURT OF APPEAL 
CHARTERPARTY: FRENCH CHARTERERS AND 
SHIPPERS: ITALIAN VESSEL AND CONSIGNEES: 

PROPER LAW 
The “ Assunzione”’ 


Singleton, Birkett and Hodson, L.JJ. 17th December, 1953 


Appeal from Willmer, J. 

In pursuance of a charterparty negotiated between brokers 
resident in France on behalf of French shippers, and by brokers 
resident in Italy on behalf of Italian shipowners, the Italian 
steamship ‘‘ Assunzione ’’ loaded a cargo of wheat at Dunkirk 
for delivery to an Italian port. The charterparty was made on 
the uniform general charter form in the English language and was 
signed on behalf of the charterers in Paris headed “ Paris, 
7th October, 1949.’’ It provided for 80 per cent. of the freight 
to be paid in Italian currency to the credit of Italian brokers 
within eight days after the vessel sailed from Dunkirk; any 
demurrage or damages for detention at both loading and 
discharging ports were also to be paid for in Italian currency. 
Bills of lading dated 21st October, 1949, were signed on behalf of 
the master at Dunkirk. They were in the French language and 
contained expressions peculiarly of French use. The wheat was 
shipped under an exchange agreement made between the French 
and Italian Governments in settlement of a loan of similar 
commodity and quantity. Willmer, J., held on a preliminary 
point of law that the contract was governed by Italian law, from 
which decision the charterers appealed. 

SINGLETON, L.J., said that the plaintiffs relied on what they 
described as the general rule that the law to be applied was the 
law of the country in which the contract was made. The defen- 
dants submitted that one must look in the first instance to the law 
of the country to which the ship belonged. This was a case in 
which there were features pointing one way, and others pointing 
in another direction. When there were a number of circumstances 
to be considered a presumption or inference from one alone 
became of less importance. If in a contract of affreightment 
there was no evident common intention, or neither of the parties 
had formed any intention, the court would impute their intention 
or determine for the parties what was the proper law which, as 
just and reasonable persons, they ought to or would have intended 
if they had thought about the question when they made the 
contract, and the court would have regard generally to all the 
surrounding and relevant circumstances and, in particular, to the 
terms of the contract itself, the situation of the parties, the place 
of performance, the payment of freight and demurrage and the 
currency in which those charges were to be paid. Although 
neither the law of the flag nor the lex loct contractus was a 
conclusive presumption, if there was nothing pointing in an 
opposite direction the court would come down on the side of the 
flag (see Mount Albert Borough Council v. Musivalasian Tempe) 
ance and General Mutual Life Assurance Society, Ltd. {1938 
A.C. 224, per Lord Wright at p. 240, and R. v. International 
Trustee for the Protection of Bondholders, A/S |1937) A.C. 500, 
per Lord Atkin at p. 529). In the present case the ship was an 
Italian ship owned by two Italians in partnership and the vessel 
sailed under the Italian flag; the master was an Italian; the 
contract was for carriage from a French port to an Italian port ; 
the cargo was to be delivered at an Italian port ; the charterparty 
provided that freight and demurrage should be paid in Italian 
currency and the bills of lading were endorsed by Italian 
consignees. He was satisfied that the Italian law should be 
applied in the circumstances. 

3IRKETT and Hopson, L.JJ., delivered concurring judgments. 
Appeal dismissed. 


APPEARANCES: Sir Robert Aske, O.C., H. V. Brandon and 
Bie S. Wordie (Clyde & Co.); A. A. Mocaita, Q.C., and 
R. P. Colinvaux (Crawley & de Reva). 


{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [2 W.L.R. 234 
NEGLIGENCE: FIREMAN ELECTROCUTED IN FACTORY : 
LIABILITY OF OCCUPIERS 
Hartley v. Mayoh & Co. and Another 
Singleton, Jenkins and Hodson, L.J J. 
15th January, 1954 

Appeal from Barry, J. 

The Factories Act, 1937, s. 60, as amended by the Factories 
Act, 1948, s. 12, gives the Secretary of State power to make 
regulations where he is satisfied that the work or plant in factories 
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is ‘of such a nature as to cause risk of bodily injury to persons 
employed...’’ Fire brigade officers summoned to a fire in factory 
premises asked the factory manager to direct them to the main 
electric switch in order to cut off all current to the premises. This, 
unknown to the manager, consisted of two small tumbler switches, 
which both he and the firemen ignored ; but he directed them to 
other master switches which were switched off, and which would 
have effectively cut off all current to that part of the premises 
where the fire was, had not two wires been transposed at a point 
in the wiring system, that transposition being the responsibility 
of the area electricity authority. Accordingly, the current 
remained in the wires throughout the circuit as long as the main 
switch was on. A fire officer was electrocuted in the fire, and in an 
action by his widow Barry, J., held the electricity authority liable 
as to 90 per cent. of the damages. He held the occupiers of the 
factory liable for the remaining 10 per cent. (1) as invitors at 
common law; and (2) for breach of reg. 9 (relating to main 
switches) of the Electricity Regulations of 1908. The occupiers 
appealed against that apportionment. 

SINGLETON, L.J., said that the deceased fireman was not a 
person for whose benefit the regulations could be, or were, made, 
in that he was not a “ person employed ’’ and an action for 
breach of statutory duty did not lie in this case. Nevertheless, 
the occupiers’ breach of the regulation relating to the main switch 
was a matter for consideration on the claim for damages for 
negligence. The occupiers of a factory were charged with certain 
duties under the Factories Acts, and could not be heard to say 
that they were not negligent, for it was their duty through their 
manager to know where their main switch was. The main 
switch, which consisted of the two tumbler switches, was not 
indicated in the normal way, and so constituted an unusual 
danger of which the occupiers knew, or ought to have known. 
It had been submitted that that did not matter, for the real cause 
of the accident was the transposing of the two wires. He (his 
lordship) had been much impressed by that argument. It was 
extraordinarily hard on the occupiers, who might well have thought 
that they were entitled to rely on the electricity authority, that 
they should be found guilty of negligence, since the real danger 
was introduced by the transposing of the wires. But he (his 
lordship) was not satisfied that Barry, J., was wrong in deciding 
that the occupiers were responsible to some extent. He would 
dismiss the appeal. 

JENKINS, L.J., agreed. He said that although the circumstance 
that the wires were transposed was not one of which the manager 
either knew, or ought to have known, the result was that the 
consequences of the occupier’s original negligence did operate, 
and the judge’s conclusion on this aspect of the case ought not to 
be disturbed. 

Hopson, L.J., delivered a concurring judgment. Appeal 
dismissed. 

APPEARANCES: Neville J. Laski, O.C., and J. W. Da Cunha 
(Hewitt, Woollacott & Chown, for Shaw, Smith & Co., Manchester) ; 
H. I. Nelson, Q.C., and C. M. W. Elliott (L. Bingham & Co., for 
James Chapman & Co., Manchester); D. J]. Brabin, Q.C., and 
Philip Curtis (Bower, Cotton & Bower, for George Davies, 


Manchester). 


[Reported by Miss M. M. Hit, Barrister-at-Law] {1 W.L.R. 355 


COSTS: LEGAL AID: PAYMENT INTO COURT: 
ORDINARY RULES APPLICABLE 
Nolan v. C. & C. Marshall, Ltd. 
Somervell and Birkett, L.JJ., and Upjohn, J. 
19th January, 1954 
Appeal from McNair, J. ([1953] 3 W.L.R. 257 ; 97 Sor. J. 490). 
In an action by a plaintiff whose disposable capital was, 
according to his legal aid certificate, nil, and whose contribution 
towards his costs was also assessed at nil, the defendants had 
before trial paid into court a sum greater than that awarded under 
the judgment. McNair, J., held that, as neither the Legal Aid 
and Advice Act, 1949, nor the regulations made thereunder, dealt 
specifically with the question of payment into court, Parliament, 
in enacting s. 2 (2) (e) of that Act, could not be assumed to have 
intended that the defendants should be deprived of their right 
to pay into court with the resulting benefit as to costs. He 
therefore directed that the plaintiff should recover the costs up 
to the date of payment in and the defendants their costs from that 
date until judgment ; and that any balance resulting in favour of 
the defendants should be deducted from the sum awarded. 
On appeal, the award was increased to exceed the sum paid into 
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court by the defendants, but the court approved the principle 
laid down by McNair, J. 

SOMERVELL, L.J., said that although s. 4 (3) of the Act of 1949 
provided that ‘the regulations shall include provision for 
securing that the resources of a person seeking or receiving legal 
aid shall be treated as not including the subject-matter of the 
dispute,’’ when the judge had expressed his view, the dispute had 
been decided and an award made. He (his lordship) could find 
nothing either in the Act or in the regulations which would go to 
show that the judge was wrong in taking that fact into account 
in the way in which he did. 

Birkett, L.J., agreed. It was clear that what the court was 
considering under s. 2 (2) (e) of the Act was the moment that 
damages were being assessed, whereas under s. + (3) the moment of 
time which was being considered was that at which the man’s means 
were being assessed. From that assessment was to be excluded 
any prospective gain from any claim which he might have. But, 
in considering costs under s. 2 (2) (e), where the words are “ shall 
not exceed the amount which is a reasonable one for him to pay, 
having regard to all the circumstances, including the means of all 
the parties,’’ the amount of the award, whatever it might be, was 
one of the circumstances and ought to be brought into account. 

APPEARANCES: F. Beney, Q.C., and M. Waters (Leonard 
Kasler) ; J. Thompson (Watson, Sons & Room). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 285 


FACTORY: OPENING IN FLOOR: DUTY TO FENCE: 
“FLOOR ” 
Harrison v. Metropolitan- Vickers Electrical Co., Ltd. 
Singleton, Jenkins and Hodson, L.JJ. 
19th January, 1954 

Appeal from Stable, J. 

The plaintiff was employed by the appellant company as a 
coremaker in their foundry, the premises constituting a factory 
within the meaning of the Factories Act, 1937. On 27th November, 
1951, with another man, he was carrying a ladle of molten metal 
with the object of pouring it into a mould, but as the metal was 
beginning to cool they had to retrace their steps. The ladle 
was slung on a shank about 7 feet long and the plaintiff was at 
the rear end walking backwards. He passed over an_ iron 
gangway and fell into a pit which had been excavated in the 
sand bed of the foundry immediately adjoining the edge of the 
gangway, and was injured by being splashed with the molten 
metal. He brought an action against the defendants on the 
ground, inter alia, that they had committed a breach of the 
statutory duty imposed on them by s. 26 (3) of the Factories 
Act, 1937, which enacts that in the case of a factory, “ All 
openings in floors shall be securely fenced, except in so far as 
the nature of the work renders such fencing impracticable.” 
The defendants contended that the hole into which the plaintiff 
fell was not an opening in the floor in that it was not situated 
in the floor of the foundry. On this point Stable, J., held in 
favour of the plaintiff, that the sand bed constituted the floor 
of the foundry and that the defendants were, consequently, 
under a duty to fence it. The defendants appealed. 

SINGLETON, L.J., said that the defendants’ factory at ground 
level was mostly sand, but in certain parts there were steel- 
flagged gangways which the defendants said constituted the 
floor of the factory for the purposes of s. 25 (3) of the Factories 
Act, 1937. It seemed to him impossible to say that by con- 
structing gangways the defendants took away the characier 
of the ground level of the factory so as to make that which 
would normally be considered to be the floor, something other 
than the floor. A floor might be of stone, or concrete, or wood, 
or steel, or earth, or sand, or it might be a combination of several 
substances. The making of a gangway did not mean that the 
remainder of the ground level ceased to be part of the floor. 
In his view, Stable, J., rightly held that the unfenced opening 
into which the plaintiff fell was an opening in the floor whi h 
constituted a breach of s. 25 (3) of the Act and rendered the 
defendants liable to damages. The appeal on this point would, 
therefore, be dismissed. 

Jenkins and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: N. J. Laski, Q.C., and Fenton Atkinson, Q.C. 
(Church, Adams, Tatham & Co., for Cobbett, Wheeler & Cobbett, 
Manchester); Marven Everett, Q.C., and J. Ritchie (W. H. 
Thompson). 

[Reported by Patuir B, DurnForp, Esq., Barrister-at-Law] [1 W.L.R. 324 
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PURCHASE OF REVERSION BY STATUTORY TENANT: 
STATUS PENDING COMPLETION 
Nightingale v. Courtney 
Ievershed, M.R., Denning and Romer, L.JJ. 19th January, 1954 

Appeal from Wandsworth County Court. 

The statutory tenant, F. J. Courtney, of the lower flat in a 
dwelling-house within the Rent Acts, known as 33 Criffel Avenue, 
Wandsworth, contracted to purchase the leasehold and reversion 
of the whole house. The terms of the contract provided that 
the sale of the lower flat was “‘ subject to the existing tenancy 
of the purchaser,’’ and that vacant possession of the top flat 
was to be given on completion. The vendor reserved the right 
to arrears of rent from a date prior to the signing of the contract. 
The purchaser continued in possession but paid neither interest 
on the purchase money nor rent. He failed to complete the 
purchase. The vendor rescinded the contract and brought an 
action for possession on the grounds, first, of non-payment of 
rent, and, second, that the tenancy had been surrendered as a 
result of the signing of the contract to purchase the reversion. 
The county court judge made an order for possession on the 
second ground, holding that after the surrender the defendant 
had remained in possession as a mere licensee and that his licence 
had been validly determined. The tenant appealed. 

EVERSHED, M.R., said that the ordinary rule where a tenant 
contracted to purchase the reversion as laid down in Doe d. Gray 
v. Stanion (1836), 1 M. & W. 695, was that the agreement did 
not operate as a surrender of the tenancy, for it was impliedly 
conditional on a good title being made. Turner v. Watts (1927), 
44 T.L.R. 105, turned on the particular facts and was distinguish- 
able from the present case, for here by the terms of the contract of 
purchase the parties had negatived any intention that the 
tenancy should be surrendered on the signing of the contract 
and, consequently, such a contract would not have operated 
as a surrender of a contractual tenancy. The effect of the 
contract was not different by reason of the fact that the occupa- 
tion prior to the signing of the contract had been by virtue of 
the Kent Acts; for in absence of anything in the agreement 
indicating that the right of occupation was referable to something 
other than the statute which had previously supported it, the 
statutory tenancy continued, and here there was no such 
indication. 

DENNING and KomeEr, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Edward Grayson (Leopold Spero); Francis 
Coningsby (Robbins, Olivey & Lake, for Foster & Finley, Malvern). 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law) [2 W.L.R. 266 
BUILDING: FALL FROM SCAFFOLDING UNDER REPAIR: 
CAUSATION 
Norris v. W. Moss & Sons, Ltd. 

Somervell and Birkett, L.JJ., and Vaisey, J. 
25th January, 1954 
Appeal from Stable, J. 


The plaintiff was a scaffolder in the employ of the defendants. 
He was ordered by the foreman to ascend the tubular scaffolding 
already erected against a building for the purpose of adding 
another lift or platform. On reaching the top lift, the plaintiff 
noticed that one of the uprights was not vertical, but was 
inclining away from the building in breach of reg. 10 (1) (a) of 
the Building (Safety, Health and Welfare) Kegulations, 1948. 
He thought it his duty, as a competent scaffolder, to remedy the 
defect, but did so in a way described by the trial judge as 
“fantastically wrong,’’ with the result that the platform on 
which he was standing collapsed, so that he fell and suffered 
injury. He claimed damages from his employers, alleging 
negligence at common law and a breach of reg. 10. Stable, J., 
dismissed the action. The plaintiff appealed. 

SoMERVELL, L.J., said that Stable, J., had found that the 
foreman had noticed the upright on the day before and should 
have had it attended to before the addition of another lift. He 
had held, however, that the foreman’s omission was not the 
cause of the accident, but the plaintiff's own method of doing 
the work. That was the defence raised. Reference was made 
to Sexton v. Scaffolding (Great Britain), Lid. (1953) 1 Q.B. 153, 
in which it was held that a regulation regarding scaffolding did 
not apply while the scaffolding was being dismantled. That 
principle might apply in some cases to the process of keeping the 
scaffolding in accordance with the regulations in between erection 
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and dismantling, but it might not apply in the present case 
because of the action of the foreman, who, knowing the defect, 
sent the plaintiff up to use the scaffold as a scaffold. The 
plaintiff’s claim failed on the ground of causation; on the 
findings of fact below, the sole cause of the accident was the 
unfortunate method adopted by the plaintiff in carrying out the 
work. 

BirKETT, L.J., and Vatsry, J., agreed. Appeal dismissed. 

APPEARANCES: Fenton Atkinson, Q.C., and L. J. Antelme (Gibson 
and Weldon, for John Whittle, Robinson & Bailey, Manchester) ; 
R.S. Nicklin (Theodore Goddard & Co., for Buckley, Pidgeon & Co., 
Liverpool). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 346 


CHANCERY DIVISION 


ADMINISTRATION: NO PERSONAL REPRESENTATIVE : 
SECURITIES DEPOSITED BY DECEASED AS SECURITY 
FOR LOAN: APPLICATION FOR VESTING IN OFFICIAL 
SOLICITOR: WHETHER PROBATE JUDGE A TRUSTEE 


In re Deans, deceased; Westminster Bank, Ltd. v. Official 
Solicitor 
Wynn Parry, J. 29th January, 1954 

Adjourned summons. 

The Administration of Estates Act, 1925, provides by s. 9: 
““Where a person dies intestate, his real and personal estate, 
until administration is granted in respect thereof, shall vest in 
the probate judge in the same manner and to the same extent 
as formerly in the case of personal estate it vested in the 
ordinary.”’ The Trustee Act, 1925, provides by, s. 51 (1): 
“In any of the following cases, namely . . . (v) where stock or a 
thing in action is vested in a trustee . . . and it appears to the 
court to be expedient, the court may make an order vesting the 
right to transfer . . . stock, or to receive the dividends or income 
thereof in any such person as the court may appoint.”’ 
D executed letters of guarantee and deposit in favour of the 
plaintiff bank, and deposited certain securities with them as a 
guarantee of the account of L. D died in 1951, but no personal 
representative was constituted. In 1953, when the bank called on 
L to make good his overdraft, he absconded. The bank, who 
were unwilling themselves to take out letters of administration 
of D’s estate, applied for a declaration that the deposited securities 
were vested in a trustee within the meaning of s. 51 (1) (v) of 
the Trustee Act, 1925, and contended that they so vested in the 
probate judge by reason of s. 9 of the Administration of Estates 
Act, 1925. They also asked for an order under s. 51 (1) (v) of the 
Trustee Act that the right to transfer and to receive dividends 
from the deposited securities should vest in the Official Solicitor. 
The purpose of the application was that transfers of the securities 
might be executed in favour of the bank, which would be binding 
on the persons responsible for their registration. 

Wynn Parry, J., said that the bank could achieve their 
object by taking out a grant of administration in the Probate 
Division, but they did not want to do that if there was a less 
troublesome way of enforcing their security. Relief under 
Ord. 16, r. 46, was not sufficient, as it bound only the estate and 
not the registration authorities of the securities concerned 
The bank’s contention was that, by virtue of s. 9 of the 
Administration of Estates Act, 1925, and s. 51 (1) (v) of the 
Trustee Act, 1925, the estate of the deceased vested in the 
probate judge as trustee, so that an order could be made under 
s.51(1) (v) of the latter Act enabling the Official Solicitor to execute 
transfers binding on the registration authorities. But the 
probate judge was not a trustee for the purposes of s. 9. He 
had no obligations and no duties ; his position differed from that 
of the ordinary in that the latter had to discharge debts before 
holding the balance to pious uses. It was plain that property 
vested in the probate judge remained so vested until administra- 
tion was taken out. Accordingly, there was no jurisdiction to 
make the order prayed. Further, the Official Solicitor had made 
it plain that, while always willing to help, he was unwilling to 
do the bank’s work for them ; and that, if there was jurisdiction 
to make an order under Ord. 16, r. 46, he would be unwilling 
to comply unless the court expressed a strong view that he should 
do so. It was not a case in which the court should put any 
pressure on the Official Solicitor to consent to an_ order. 
Application dismissed. 

APPEARANCES: John Mills (Alfred Bright & Sons); W. F. 
Waite (Official Solicitor). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 332 
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LANDLORD AND TENANT : MORTGAGE: RIGHT OF 
EQUITABLE CHARGEE OF LEASE TO VESTING ORDER 


In re Good’s Lease ; Good v. Trustee of the Property of W, 
a Bankrupt, and W 


Harman, J. 20th January, 1954 


Procedure summons. 


A lessee, with the lessor’s permission, assigned a lease of certain 
premises to an assignee, who subsequently became bankrupt. 
Before the assignee was adjudicated bankrupt, his bank account 
was guaranteed and, in consideration of the guarantee, he 
deposited the lease and the assignment with the guarantor, 
together with a document under hand, whereby he undertook, 
in the event of the guarantor being called on to pay any sum 
under the guarantee, to execute a proper legal charge or mortgage 
of the property to secure all moneys for the time being paid 
under the guarantee. In view of the rent being in arrear and of 
the bankruptcy of the assignee, the lessor commenced an action 
against the trustee of the property of the bankrupt and the 
bankrupt, claiming possession, arrears of rent and mesne profits. 
The bank having called on the guarantor to pay a sum of money 
under the guarantee, the guarantor applied, under s. 146 (4) 
of the Law of Property Act, 1925, by summons in the lessor’s 
action, for an order vesting the premises in him for the residue 
of the term of the lease. That subsection provides that where a 
lessor is proceeding to enforce a right of re-entry or forfeiture 
“the court may, on application of any person claiming as under- 
lessee of any estate or interest in the property comprised in the 


lease .. . make an order vesting . . . the property comprised in the 
lease . . . in any person entitled as under-lessee to any estate or 


interest in such property upon such conditions’’ as the court 
thinks fit. ‘‘ Under-lease ’’ is defined as including ‘‘ an agreement 
for an under-lease where the under-lessee has become entitled to 
have his under-lease granted.”’ 


HARMAN, J., said that it was familiar law that the relief claimed 
had been given to mortgagees by sub-demise, but there appeared 
to be no authority for similar relief being given to a person 
who did not have a legal or any term. The definition must 
be taken to mean that not only an under-lessee but a person 
having an agreement for an under-lease should be included in 
the scope of the section. The applicant’s right was to call on 
the debtor to execute a proper legal charge or mortgage. Having 
regard to the terms of s. 87 (1) of the Act, the applicant, as 
between himself and his mortgagor, was in the same position as 
if a legal charge had been executed, or as if he had a mortgage 
by sub-demise. It made no difference that he was an equitable 
chargee, entitled to have a charge by way of legal mortgage. 
He became entitled to have his under-lease granted directly he 
paid off the bank, and he was entitled under the subsection to 
claim relief. The giving of such relief was discretionary, but as 
the applicant was prepared to pay the arrears of rent and to 
execute such covenants in terms of the lease as the landlord 
might require, it would be right to grant the relief asked for. 
Order accordingly. 


APPEARANCES: M. J. Roth (Albin Hunt & Stein); B.L. A. 
O’Malley (Cartwright, Cunningham, Haselgrove & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 309 


WILL: PROTECTED LIFE INTEREST: TRUSTEES’ POWER 
TO APPLY CAPITAL: BENEFICIARY’S CLAIM TO WHOLE 
TRUST FUND 
In re Powles, deceased; Little v. Powles and Another 


Harman, J. 2nd February, 1954 


Adjourned summons. 


A testatrix provided that her trustees should set aside out of 
her residuary estate, inter alia, “‘ investments sufficient to yield 
the clear annual income of £375 upon trust to use the same for 
the maintenance and general benefit of my son Francis during 
his life’? on a protective trust. By cl. 15 the testator directed : 
My trustees may in their uncontrolled discretion resort to and 
spend any part of the capital of the annual sums hereinbefore 
bequeathed or appointed in trust for my . . . son Francis and 
apply the same for his maintenance and general benefit during 
his life or until the cesser of his interest.’’ The son Francis 
claimed that he was entitled under cl. 15 to have the whole of the 
capital of his trust fund transferred tohim. One of the trustees of 
the estate took out a summons to determine whether the trustees 
were entitled to transfer the whole of the capital to the son 
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without regard to the use which he would make of it, or whether 
the application of the capital was limited to his maintenance 
or to a specific purpose which the trustees considered to be for 
his benefit. 


HARMAN, J., said that the testatrix was clear what she wanted 
paid to her son Francis. This was not the clause common in 
wills of allowing capital to be handed over on the attainment 
of the years of discretion, it was a carefully guarded power. 
The trustees had power to spend or resort to capital, if they 
thought that it would be for the general benefit of Francis, 
remembering always that Francis had only a protected interest, 
and that if he anticipated his income he would forfeit his interest. 
The trustees in the circumstances could not hand over the money 
without making any inquiry as to his objects or wishes for its 
use. On the other hand, he (his lordship) was unwilling to 
fetter their discretion more than it was preper. He proposed, 
therefore, to declare that the trustees might only resort to and 
spend or apply capital of the fund by paying it to the defendant 
Francis if they considered such expenditure or application 
would be for his general benefit. That enabled the trustees 
to satisfy themselves not merely that he would like to have the 
money, but that it would do him some good. Declaration 
accordingly. 

H, E. Francis (Rowe & Maw for Clutterbuck, 
Trevenen & Mawson, Carlisle); G. G. Robb (Rowe & Maw for 
Clutterbuck, Trevenen & Mawson, Carlisle); 8B. G. Burnett-Hall 
(Rowe & Maw for Clutterbuck, Trevenen & Mawson, Carlisle). 

[1 W.L.R. 336 


APPEARANCES : 


[Reported by Mrs. IrENnE G. R. Mosgs, Barrister-at-Law] 


QUEEN’S BENCH DIVISION 


CATERING WAGES: PUBLIC-HOUSE MANAGER : 
COLLATERAL AGREEMENT REGARDING CATERING 
PROFITS 
People’s Refreshment House Association, Ltd. v. Jones 
Lord Goddard, C.J., Byrne and Parker, JJ. 20th January, 1954 

Case stated by Southampton justices. 

Section 10 (3) of the Catering Wages Act, 1943, provides that : 
““ Where any benefits or advantages are provided in connection 
with any employment by the employer . . . then, whether or not 
the benefits or advantages are authorised to be reckoned as 
payment of wages in lieu of payment in cash, any sum paid by 
the worker in respect of those benefits or advantages shall be 
deemed for the purposes of this Act to have been deducted by 
the employer from his remuneration.” The manager of a 
licensed non-residential establishment was entitled under a 
written service agreement made with his employers to a salary 
in accordance with the provisions of the Catering Wages Act, 
1943, and the Wages Regulation (Licensgd Non-residential 
Establishment) (Managers and Club Stewards) Order, 1952. By 
a separate agreement made on the same day, the manager was 
entitled to carry on a catering business and to receive the profits 
in consideration of his paying the employers £3 a week out of the 
profits of the business. That agreement was expressed to be sub- 
sidiary to the service agreement, to be read with it “and to 
terminate with it. At the end of the manager’s employment, he 
received as his final month’s net remuneration a sum which, if 
the {3 weekly paid by him to his employers under the catering 
agreement were deducted therefrom, reduced his salary below 
the statutory minimum. On an information being preferred 
against the employers, the justices were of opinion that the two 
agreements should be read together, and that the sum repaid to the 
employers in respect of the catering business should be deducted 
from the manager’s statutory remuneration, so that he had not 
received the remuneration due under the Act. They convicted 
accordingly. The employers appealed. 

Lorp GopparD, C.J., said that there had been no attempt to 
evade the Act, and generally the manager had received more 
than the minimum wage; but if what had been done was caught 
by the words of the Act, the court must give effect to them. It 
was impossible to say that the catering agreement did not confer 
a benefit or advantage on the manager, and it was clearly pro- 
vided in connection with his employment. The agreements 
were made the same day ; the principal agreement was referred 
to in the catering agreement. The particular section was put 
in to prevent evasion, and in the present case worked a hardship 
on the employers. It might be that if the agreement had been 
differently worded to produce the result, that is, if it provided 
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that the manager was to pay over the catering profits, and the 
employers were to return them to him less £3, that might not 
be caught by the Act. The justices had come to a right 
conclusion, and the appeal failed. 

ByRNE and ParKER, JJ., agreed. Appeal dismissed. 

APPEARANCES: F. W. Beney, Q.C., and C. J. A. Doughty 
(Faithfull, Owen, Wright & Armstrong) ; S. B. R. Cooke (Solicitor, 
Ministry of Labour and National Service). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 399 


FOOD AND DRUGS: SALE OF UNFIT FOOD: 
“THIRD PARTY’? PROCEDURE 
Fisher v. Barnett & Pomeroy (Bakers), Ltd. 
Lord Goddard, C.J., Byrne and Parker, JJ. 20th January, 1954 

Case stated ‘by chief metropolitan magistrate. 

The Food and Drugs Act, 1938, provides bys.9: ‘ (1) A person 
who—(a) sells . . . any food intended for, but unfit for, human 
consumption shall, subject to the provisions of this section, be 
guilty of an offence. (2) Where food in respect of which an 
offence under para. (a) of the preceding subsection has been 
committed was sold to the offender by some other person, that 
person also shall, subject to the provisions of this section, be 
guilty of an offence.” By s. 83 (3): ‘‘ Where it appears to the 
authority concerned that an offence has been committed in 
respect of which proceedings might be taken under this Act 
against some person and the authority are reasonably satisfied 
that the offence of which complaint is made was due to an act 
or default of some other person and that the first-mentioned 
person could establish a defence under subs. (1) of this section, 
they may cause proceedings to be taken against that other 
person without first causing proceedings to be taken against 
the first-mentioned person ” The prosecutor, a sanitary 
inspector, preferred an information against the respondents 
under s. 83 (3) of the Food and Drugs Act, 1938, stating that 
L.B., Ltd., sold to E.C., Ltd., a roll which was intended for, but 
unfit for, human consumption in that the roll contained part 
of a cigarette contrary to s. 9, and that he was reasonably satisfied 
that the offence was due to the act or default of the respondents 
and that L.B., Ltd., could establish a defence unde: s. 83 (1). 
At the hearing before the magistrate, before the defendants 
were called upon to plead to the charge, it was contended on 
their behalf that the proceedings were brought under s. 9, which 
contained two subsections, under either of which the proceedings 
could have been brought, and that as the course taken by the 
defendants might differ according to which subsection was being 
used, the prosecutor should elect whether he was proceeding 
under subs. (1) (a) or subs. (2). On behalf of the prosecutor it 
was contended that the prosecution was brought under s. 83 (3) 
but that s. 9 (1) (a) had to be relied upon as that was the one 
which created the offence. The magistrate, being of the opinion 
that the prosecutor should elect and that his contention should 
be taken as an election to proceed under subs. (1) (a), heard 
the information and found the following facts: the defendants 
sold to L.B., Ltd., a bread roll, with others, which was unfit for 
human consumption in that it contained the end of a smoked 
cigarette. L.B., Ltd., sold the roll, with others, to E.C., Ltd. 
E.C., Ltd., had the roll in their possession for the purpose of 
preparation for sale at their canteen, but when they discovered 
that it was unfit for human consumption on completion of the 
preparation, they withdrew it from sale. At all material times 
up to its withdrawal from sale the roll was intended for human 
consumption by an ultimate purchaser. The magistrate dismissed 
the information, being of the opinion that the defendants should 
have been proceeded against under s. 9 (2) instead of s. 9 (1) (a). 
The prosecutor appealed. 

Lorp GopparD, C.J., said that the offence committed was 
selling bread unfit for human consumption, which was an offence 
against s. 9 (1) (a). If the local authority were satisfied that 
some person other than the actual seller was responsible, they 
could proceed against that person, as they had done. The only 
question was whether the bread sold was unfit, and whether, 
if so, the defendants as manufacturers were liable. That was 
exactly what the information charged. There was no question 
of election between subs. (1) (a) and subs. (2). The offence 
was selling ; subs. (2) was procedural and dealt with an entirely 
different matter. Too much attention had been given to that 
subsection, which had nothing to do with the case. All that 
mattered was s. 9 (1) (a) and s. 83 (3). The case must go back 
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with an intimation that the information was good, that the 
offence was proved under the combined sections, and that any 
evidence or submissions which the defendants might tender 
should be heard. 

ByrNeE and ParkeER, JJ., agreed. Appeal allowed. 

APPEARANCES: P. Wrightson (F. S. Chapple) ; 
Galpin (Lethbridges). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


a F 
[1 W.L.R. 351 


NATIONALISATION : CONTRACT WITH SOLICITOR BY 
FORMER GAS UNDERTAKING: APPLICABILITY AFTER 
VESTING DATE 


Studholme v. South Western Gas Board 


Lynskey, J. 20th January, 1954 

Action. 

The Gas Act, 1948, provides by s. 17 (1) that, on the vesting 
date (1st May, 1949), all obligations of a former gas undertaking 
should vest in the appropriate area board. By subs. (3): 
“\.. every agreement to which any undertaker... was a 
party immediately before vesting date ... shall, unless its 
terms or subject-matter make it impossible that it should have 
effect . . . have effect as from the vesting date as if... 
(b) for any reference . . . to the undertaker there were sub- 
stituted, as respects anything falling to be done on or after the 
vesting date, a reference to the appropriate board... .’’ By 
a service agreement made between the plaintiff and the 
Severn Valley Gas Corporation, Ltd., the plaintiff was appointed 
solicitor to the corporation. Clause 2 provided that the plaintiff 
was to do all routine legal and administrative work, for which 
he was to be paid “‘ a general retaining fee calculated at £600 per 
annum per million on issued share and loan capital at end of 
each financial year.’’ Clause 3 provided that the plaintiff was 
to be given the refusal of parliamentary and legal work for the 
corporation’s subsidiary companies to be charged to the party 
concerned at professional rates. By virtue of the Gas Act, 
1948, on 1st May, 1949, the corporation and six of its twenty-six 
subsidiaries vested in the defendant board. The plaintiff 
claimed the balance of his remuneration from Ist April, 1949, 
to 3lst March, 1951. He claimed that, by virtue of s. 17 of 
the Gas Act, any reference in his agreement to the corporation, 
whether express or implied, should be read as if the name of 
the defendant board were substituted for that of the corporation 
and, therefore, that his retaining fee should be calculated by 
reference to the issued share and loan capital of the defendant 
board, and that the services to which the agreement related 
were to be reasonably equivalent services under the defendant 
board. 

LynskEy, J., said that, apart from s. 17 (3), the contract 
would have become impossible of performance, as it was only 
to render services to the old corporation, which had been 
dissolved. The question was, whether the contract as modified 
by s. 17 (3) was still possible of performance. The plaintiff 
contended that his remuneration should be calculated on the 
amount of loan capital (there being no share capital) of the 
defendant board ; that was, according to the statement of claim, 
more than ten times the loan and share capital of the old 
corporation, a result never envisaged by the Act. The real 
issue was the construction of s. 17 (3). The substituted liability 
only affected things “‘ falling to be done on or after the vesting 
date.’’ That meant that the defendants were to pay the 
plaintiff his retaining fee, fixed according to the old corporation’s 
capital. Nothing in the agreement called on the old corporation 
to issue further capital. Such issue was not something falling 
to be done under the agreement, and subs. (3) (b) did not operate to 
substitute a reference to the defendants’ capital for that of the 
old corporation. That had been dissolved by the Act, so there 
was nothing on which the plaintiff’s retaining fee could be 
calculated; and the obligation to pay the retaining fee so 
calculated became impossible of performance and the agreement, 
even as modified by s. 17 (3), became frustrated as at vesting 
date. The defendants, accordingly, succeeded. If that was 
wrong, the loan capital of the defendants, adopting the definition 
in s. 8 of the Finance Act, 1899, was the amount of money 
raised on loan by the Gas Council and actually lent to the 
defendants. 


APPEARANCES: G. Paull, Q.C., and M. Lyell (Beaumont and 
Sons); J. Megaw, Q.C., and M. Kerr (Slaughter & May). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 313 
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RATING AUTHORITY EMPLOYING SURVEYOR TO 
REVIEW ASSESSMENTS 
Grainger v. Liverpool Corporation 
Lord Goddard, C.J., Byrne and Parker, JJ. 22nd January, 1954 

Motion. 

The Liverpool Corporation, a rating authority, employed a 
surveyor to review on its behalf the assessments of offices in the 
central portion of Liverpool for the purpose of making proposals 
under s. 40 of the Local Government Act, 1948, to alter the 
current valuation list. Section 40 provides that: ‘‘ (1) Any 
person who is aggrieved . (6) by any value ascribed in the 
list to a hereditament or by any other statement made or omitted 
to be made in the list . . . may make a proposal for the 
alteration of the list .”’ From time to time the corporation, 
on the advice of the surveyor, served on the valuation officer 
proposals to alter the valuation list in respect of a number of 
properties, including office property of which the appellant was 
tenant. The surveyor’s fees were ordered to be paid out of the 
general rating fund and the appellant, as an aggrieved person 
under s. 187 (3) of the Local Government Act, 1933, appealed 
in respect of those orders on the ground that they were ultra vives. 
The basis of the appeal was that the Local Government Act, 1948, 
provided that the valuation of properties was to be made by local 
valuation officers and not by rating authorities, and repealed 
s. 38 of the Rating and Valuation Act, 1925 (which gave rating 
authorities power to employ surveyors in connection with the 
valuation of hereditaments). 


Lorb GopDARD, C.J., said that although the Local Government 
Act, 1948, abolished the duties of rating authorities so far as 
the valuation of properties for the purpose of preparing the 
valuation list was concerned, and valuation was now in the 
hands of the local valuation officer, an Inland Revenue official, 
Parliament expressly preserved {s. 33 (2)| the rights of the rating 
authority to make proposals for the alteration of the list. 
Further, the corporation itself was a ratepayer and could be a 
person aggrieved under s. 40, and could, therefore, make a 
proposal to the valuation officer either as the rating authority 
or a ratepayer and it mattered not how it described itself. If 
a corporation had power to make a proposal the employment of 
professional assistance must be incidental to such power. It 
seemed to him that if it thought that an alteration to the valuation 
list was required, the corporation, as the corporation interested 
in the fair and proper rating of the city, as a ratepayer, and as 
the rating authority, was under a duty to see that a proposal 
for the alteration was made. It must be at liberty to employ 
technical advice in such a highly technical matter, and that was 
a mere incident in the performance of its various duties. 

ByRNE and PARKER, JJ., agreed. Appeal dismissed. 

\PPEARANCES: Percy Lamb, Q.C., J. Melville Kennan and 
I’. Irwin (Lovell, White & King) ; Harold J]. Brown (Cree, Godfrev 
and Wood, for the Town Clerk, Liverpool). 


[Reported by Miss J. F. Lams, Barrister-at-Law ] (2 W.L.R. 275 


EDUCATION: VERMINOUS CHILD: MOTHER’S 
LIABILITY AS “ PARENT” 
Plunkett v. Alker 
Lord Goddard, C.J., Byrne and Parker, JJ. 
25th January, 1954 

Case stated by Liverpool stipendiary magistrate. 

The Education Act, 1944, provides, by s. 54 (6): ‘If, after 
the cleansing of the person or clothing of any pupil has been 
carried out under this section, his person or clothing is again 
found to be infested with vermin or in a foul condition 
and it is proved that the condition of his person or clothing is 
due to neglect on the part of his parent the parent 
Shall be liable on summary conviction to a fine .’ By 
s. 114: ‘* Parent’ in relation to any child or young person 
includes a guardian and every person who has the actual custody 
of the child or young person.’’ A boy, a pupil at a school 
maintained by a local education authority, was found to be in a 
verminous condition, having previously been cleansed under a 
compulsory cleansing order made by the medical officer of health 
under s. 54 (3) of the Education Act, 1944. The boy’s mother 
was charged with an offence under s. 54 (6) of the Act, the local 
authority alleging that the boy’s verminous condition was due 
to her neglect. The magistrate found the charge proved and 
convicted her. She appealed on the ground that the father and 
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not the mother was the “ parent’ liable where both parents 
were living together with their child. 

LORD GoppARD, C.J., said that under the Act, if the child was 
living with an aunt or grandparent who had the actual custody, 
they might be liable. The Act seemed to draw a distinction 
between actual and legal custody, and the Interpretation Act, 
1889, required the singular to be read as the plural unless a 
contrary intention appeared. If the case had been free from 
authority there could be no hesitation in holding that when the 
condition of the child was due to the neglect of the mother, she 
fell within the section because she was a parent. If the child was 
living with and was in the care of the mother, then it could be 
said that she had the actual custody, though perhaps not the 
legal custody. But it had been argued that London County 
Council v. Stansell (1935), 154 L.T. 241, compelled the court to 
hold otherwise. But there was great doubt whether that case 
had been rightly decided, and, further, it had been decided 
under the Act of 1921 in which the relevant wording was different. 
In the present Act the word “ neglect ’’ was used. It might well 
be that both parents could be summoned ; it might be that if 
a father was summoned he would say that he left the care of the 
child’s person to his wife, and that that would be a good defence. 
It was a question in every case as to who had been guilty of 
neglect. There was nothing in the Act of 1944 to exclude the 
liability of a mother, and the conviction had been right 

BykNE and PARKER, JJ., agreed. Appeal dismissed. 

APPEARANCES: J. Collinson (W. F. Foster, Hedge « Clare, 
for A. Stephen Cawson, Liverpool); D. McNeill (Town Clerk, 
Liverpool). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 280 
EDUCATION: SCHOOL ATTENDANCE: “ NEAREST 
AVAILABLE ROUTE” 

Farrier v. Ward 
Lord Goddard, C.J., Byrne and Parker, J J 
25th January, 1954 

Case stated by Kent justices. 

The Education Act, 1944, provides by s. 39 that it is a 
reasonable excuse for a child’s non-attendance at school if the 


parent proves “that the school... is not within walking 
distance of the child’s home and that no suitable arrangements 
have been made by the local education authority . . . for his 


transport to and from school,’”’ and “ walking distance '’ means 
“in relation to a child who has not attained the age of eight years 
two miles measured by the nearest available route.’’ A 
summons was taken out against the defendant in respect of the 
non-attendance of his son, who was under eight, at school! 
The justices found that the route to the school was under 
two miles, and was safe for children, if escorted ; there was a bit 
of road near the school where an escort was desirable for small 
children ; it was usual for parents to provide escort for their 
children, but the education authority provided an omnibus to 
and from the school; the child, however, would have to wait 
for an hour after his lessons finished for the return omnibus 
The defendant contended that the direct route was not sate 
and that the returning omnibus was not suitable; that the 
“ nearest available route ’’ must mean a safe route. The justices 
rejected these contentions and convicted the defendant, who 
appealed. 

Lorp Gopparp, C.J., said that, having regard to the language 
of the previous Acts, the Elementary Education Act, 1570, 
and the Education Act, 1921, it could not be said that “ avail 
able ’’ meant necessarily safe. In Haves v. Curtin [1913 2 W.B. 
328, it was held that the nearest road meant simply a route 
from the residence of a child to the nearest school. The Act 
of 1944 was not meant to change the law, and incorporated 
the expression used by the court in that case. If there was 
a road which measured less than two miles, or a route less 
than two miles along which a child could walk, that was the 
nearest available route. If it was unsafe because of flooding, 
that might be a reasonable excuse, but Parliament had made 
distance, not safety, the test. The conviction was right. 


BykNE and Parker, JJ., agreed. Appeal dismissed. 


APPEARANCES: M. D. Van Oss (Jaques & Co., for Girling, 
Wilson & Bailey, Margate); G. A. Thesiger, O.C., and WK. Jupp 
(Sharpe, Pritchard & Co., for Gerald Bishop, Maidstone). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law]) {1 W.L.R. 306 
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NET WITH LIGHT ANCHORS: WHETHER 
ILLEGAL 
Percival v. Stanton and Another 
Lord Goddard, C.J., 


Case stated by Northumberland justices. 


FISHING: 


Byrne and Parker, JJ. 27th January, 1954 


The Salmon and Freshwater Fisheries Act, 1923, provides by 
s. 11: ‘‘ (1) No fixed engine of any description shall be placed 
or used for taking... salmon... in any inland or tidal waters.”’ 
By s. 92: “ (1) The expression ‘ fixed engine’ includes 
(6) any fixed implement or engine for taking ... fish ; and (c) any 
net secured by anchors and any net or other implement for taking 
fish fixed to the soil, or made stationary in any other way. i 
An information was preferred against the defendants charging 
them that they did unlawfully use a fixed engine, namely, a 
net secured by anchors, for taking salmon in tidal waters, namely, 
the sea, south of Alnmouth, contrary to the Salmon and 
lrreshwater Fisheries Act, 1923, s. 11. The following facts were 
found by the justices: The defendants were fishing for salmon 
in the open sea off the Northumberland coast. They were using 
a net which was shot from a fishing coble in the form of a letter 
“T,”’ and was suspended in the water by means of cork floats. 
The end of the tailpiece was close to the water’s edge, and the 
headpiece was some 200 yards out to sea, lying approximately 
parallel with the water’s edge. To keep the net in formation 
the defendants attached a bundle of metal quoits to the end of 
the tailpiece and three anchors to the headpiece. The three 
anchors were of conventional two-fluked pattern, each weighing 
about three pounds. The eftect of the anchors was to act as a 
drag or brake on the drift and movement of the net, and they 
did not act so as to secure the net to the sea-bed as a stationary 


SURVEY OF 
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BILLs 


HOUSE OF 


PROGRESS OI 
Kead First 
Development of Inventions Bill [H.C.| 


Rights of Entry (Gas and Electricity Boards) Bill [H.C.] 
2nd February. 


lime : 


2nd February. 


Kead Second Time : 

HL. 
Caernarvon Corporation Bill |H.L. 
Coventry Corporation Bill |H.L 
Currency and Bank Notes Bill [H.C.] 
H.L. 
H.L. 


Birmingham Corporation Bill 2nd February. 
2nd February. 
2nd February. 
#th February. 
Derbyshire County Council Bill 3rd February. 
Dover Harbour Consolidation Bill tth February. 
Falmouth Docks Bill (H.L. 


County Council 


2nd February. 
Bill (H.L. 
tth February. 


London Genera! Powers) 


Manchester Corporation Bill H.L. 3rd February. 
Newcastle upon Tyne Corporation Bill [H.1 
tth February. 
Bill (H.L 3rd February. 
District Council Bill |H.L. 
tth February. 
Bill [H.L. 
3rd February. 


Northern 
Orpington Urban 


Assurance 


Swinton and Worsley Burial Board 


In Committee : 
Cinematograph Film Production (Special Loans) Bill [H.C.] 
2nd February. 


Provisions) (Scotland) Bill 
tth February. 


Local Government (Financial 


[H.C.] 


HOUSE OF 


a PROGRESS OI] 


COMMONS 
BILLs 
Read First Time 
British Industries Fair (Guarantees and Grants) Bill [H.C.] 
3rd February. 
Ifo empower the Treasury to guarantee loans and the Board of 
Trade to make grants to British Industries Fair Limited. 
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object. The net drifted substantially with the currents. With- 
out some means of keeping the net in formation, the action of the 
wind and currents would reduce the net into a shapeless tangle. 
One of the defendants had followed this method of fishing for 
upwards of thirty years. The prosecutor contended that the 
net was a “ fixed engine ’’ as it was “‘ secured by anchors,’’ and 
that it was not necessary that the net should be fixed to the 
The defendants contended that as their net drifted 
it was not ‘‘ secured,’’ which meant moored to the sea-bed as a 
stationary object. The justices dismissed the information. The 
prosecutor appealed. 


sea-bed. 


Lorp Gopparp, C.J., said that, whatever the definition 
included, it must be something fixed and stationary. The 
present Act incorporated phrases used in the previous Acts of 
1861 and 1805 some of which were inserted because of the decision 
in Thomas v. Jones (1864), 5 B. & S. 916. At the same time 
it must not be thought that, if a net was let down with anchors 
attached for the purpose of anchoring the net to the sea-bed, 
it ceased to be a “fixed engine ’’ because the anchors dragged in a 
storm. In the present case, the light anchors were merely used 
as a drag on a net which was meant to drift with the tide. It 
was not a “‘ fixed engine,’’ because it was not “ fixed,’’ it was not 
‘secured by anchors,’’ and it was not ‘‘ made stationary in 
any other way.’’ The justices’ decision was right. 


BykNE and ParKER, JJ., agreed. Appeal dismissed. 


APPEARANCES: J. P. Widgery (Sharpe, Pritchard & Co., for 
N. H. Thomas, Newcastle-upon-Tyne); C. D. Aarvold and 
R. A. Percy (Crossman, Block & Co., for Adam Douglas & Son, 


Alnwick). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 300 


r = = 
THE WEEK 
Read Second Time : 
Electricity Reorganisation (Scotland) Bill [H.C.] 
3rd February. 
Hill Farming Bill [H.C.] ‘Ist February. 
National Museum of Antiquities of Scotland Bill [H.L.] 
3rd February. 


B. QUESTIONS 


INTERNATIONAL LAW COMMISSION 


Mr. SELWYN LLoyp stated that the International Law Commis 
sion, which held its first session in 1949, did not, he thought, 
expect to complete the task of codifying international law in 
general within any specified period. 

{1st February. 
CoMPULSORY PURCHASE ORDERS 

Asked whether he was now satisfied that the system of inquiry 
into the compulsory purchase of land provided enough time for 
objections to be lodged on behalf of the occupier, Mr. R. A. BuTLER 
stated that the time limits prescribed by the Acquisition of Land 
(Authorisation Procedure) Act, 1946, were, so far as he was aware, 
adequate. There was no statutory obligation on the confirming 
Minister to give reasons for his decision to confirm a compulsory 
purchase order. 3rd February. 


TAX COMMISSIONERS (QUALIFICATIONS) 

Mr. Boyb-CarRPENTER stated that the qualifications for 
appointment as local Commissioners of Income Tax were the 
possession of real or personal estate as set out in Pt. III of the 
First Schedule to the Income Tax Act, 1952. These qualifications 
first appeared in the Income Tax Act, 1842. 3rd February. 


SHAREHOLDERS’ RIGHTS (PROTECTION) 


The PRESIDENT OF THE BoARD OF TRADE said he was aware 
of certain cases wherein the boards of directors of joint stock 
companies had proposed to remove part of the assets of their 
companies from the voting control of the shareholders, or to 
change the character and purpose of the companies without prior 
consultation with the shareholders. 

He had no reason to think, however, that the remedies available 
under existing law were inadequate to protect shareholders 
against action by boards of directors which was ultra vires or 10 
breach of trust, or oppressive. (4th February. 
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Feoruary 13, 1954 THE 


RoyAL COMMISSION ON MENTAL ILLNESS AND DEFICIENCY 


The PRIME MINISTER announced that the Queen had appointed 
the following members, under the chairmanship of Lord Percy 
of Newcastle: Mrs. E. D. Adrian, Mr. Claude Bartlett, 
Mrs. E. M. Braddock, M.P., Sir Walter Russell Brain, D.M., 
P.R.C.P., Mr. H. B. H. Hylton-Foster, 0.C., M.P., Mr. Richard 
Meredith Jackson, LL.D., Sir Cecil Oakes, C.B.E., Dr. Thomas 
Percy Rees, O.B.E., M.D., M.R.C.P., D.P.M., Dr. David Howell 
Hugh Thomas, M.R.C.S., L.R.C.P., D.P.M., Dr. John Greenwood 
Wilson, M.D., F.R.C.P., D.P.H. [4th February. 


ADMINISTRATION OF ESTATES (OFFICERS OF CUSTOMS AND EXCISE) 
Mr. SWINGLER asked the Chancellor of the Exchequer whether, 
in view of the changed value of money and in order to save 
executors from travel and expense, he would raise the maximum 
value of estates which could be handled by loca! officers of Customs 
and Excise from 4500 to £2,000. Mr. Boyp-CARPENTER stated 
that the suggestion had been considered but no legislation could 
be undertaken. He was not aware that there was an appreciable 
demand for the change proposed, and it would involve additional 
staff and increased public expenditure. [4th February. 


COPYRIGHT COMMITTEE REPORT 


The PRESIDENT OF THE BOARD OF TRADE stated that the main 
recommendations of the Copyright Committee had been reviewed 
and observations from interested organisations were being 
considered. He could make no announcement about legislation. 

4th February. 


EstTare Duty OFFICE VALUATIONS 

Asked by Mr. ERkoLL what action was to be taken against the 
officers in the Estate Duty Office who assessed the Holt shares 
valued at 19s. at the price of 34s., Mr. Boyp-CARPENTER said 
that the figure of 34s. was arrived at by a distinguished chartered 
accountant who was consulted by the Revenue and who gave 
evidence when the cause was heard, and he could not accept the 
suggestion that the officials concerned were at fault in accepting 
that advice. The learned judge himself had referred to the 
difficulty of assessing the correct value. 4th February. 


STATUTORY INSTRUMENTS 


Act of Sederunt (Rules of Court Amendment), 1954. 
No. 110 (S. 19).) 

Aerated Waters Wages Council (England and Wales) Wages 
Regulation (Amendment) Order, 1954. (S.I. 1954 No. 89). 6d. 

Draft Civil Defence (Gas Undertakers) Regulations, 1954. 

County of Worcester Review Order, 1933, Amendment Order, 
1954. (S.I. 1954 No. 112.) 5d. 


(S.1. 1954 


POINTS IN 


Law of Property Act, 1925—TRANSITIONAL PROVISIONS— 
DEATH IN 1925—VESTING OF LEGAL EsTATE—WHETHER 
BENEFICIARY ENTITLED 
Q. Richard, the fee simple owner of Blackacre, by his will 
dated December, 1921, appointed his son William the sole 
executor thereof. Richard died in October, 1925, and William 
proved his said will in December, 1925. In his will, Richard 
gave the property Blackacre to his daughter Annie absolutely. 
William died in January, 1945, without executing an assent 
vesting Blackacre in Annie. Annie died in 1952 testate, but as 
both the executors named in her will had predeceased her, 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
Separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Live Poultry (Movement Kecords) Order, 195+ 
No. 122.) 


Live Poultry (Restrictions) Order, 1954. 


1954. (SL. 


(S.1. 1954 No. 121.) 6d. 


Merchant Shipping (Navigational Warnings) LRules, 1954. 
(S.I. 1954 No. 104.) 

Merchant Shipping (Signals of Distress) Rules, 1954. (S.I. 1954 
No. 105.) 

Metalliferous Mines (Amendment) General Regulations, 1954. 


(S.I. 1954 No. 84.) 
Metalliferous Mines and Quarries (Electricity 
(Revocation) Order, 1954. (S.I. 1954 No. 85.) 
Quarries (Ilectricity) (Amendment) General Regulations, 1954. 
(S.I. 1954 No. 86.) 

Retention of Cables under Highways (Devon) (No. 1) Order, 1954. 
(S.I. 1954 No. 82.) 

Retention of Cables under Highways (Nottinghamshire) (No. 1) 
Order, 1954. (S.I. 1954 No. 94.) 

Retention of Cables, Main and Pipes over and under Highways 
(Kent) (No. 1) Order, 1954. (S.I. 1954 No. 93.) 5d. 


Exemption 


Road Haulage and Hire (Charges) (Revocation) Order, 1954. 
(S.I. 1954 No. 98.) 

Stopping up of Highways (Bristol) (No. 1) Order, 1954. (S.1. 1954 
No. 101.) 

Stopping up of Highways (Coventry) (No. 1) Order, 1954. 


(S.I. 1954+ No. 90.) 
Stopping up of Highways (Devonshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 83.) 


Stopping up of Highways (Kent) (No. 1) Order, 1954. (5.1. 1954 
No. 91.) 
Stopping up of Highways (Leeds) (No. 1) Order, 1954. (5.1. L954 


No. 106.) 

Stopping up of Highways (Leicestershire) (No. 1) Order, 1954. 
(S.I. 1954 No. 99.) 

Stopping up of Highways (London) (No. 2) Order, 1954. (5.1. 
1954 No. 102.) 

Stopping up of Highways (Staffordshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 92.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 1) 
Order, 1954. (S.I. 1954 No. 100.) 

Stopping up of Highways (Worcestershire) (No. 1) Order, 1954+. 
(S.I. 1954 No. 107.) 

Winchester-Preston Trunk Road (Mainwaring Arms Diversion) 
Order, 1954. (S.I. 1954 No. 81.) 


Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-3 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free. | 


. 


PRACTICE 


letters of administration to her estate were taken out by Nancy 
and Peggy, two of the persons entitled to the residuary estate. 
Nancy and Peggy now wish to sell Blackacre as personal repre- 
sentatives, but the legal estate thereto appears to be outstanding 
in Richard. How should Nancy and Peggy make title, and 
what, if any, documents need to be prepared to complete the 
title ? 


A. Although Richard died in October, 1925, and probate was 
obtained in December of the same year, William was not bound 
to distribute the estate until twelve months after Richard’s 
death (Administration of Estates Act, 1925, s. 44), and we are 
accordingly of the opinion that Annie was not a_ person 
entitled immediately after the commencement of the Law of 
Property Act, 1925, to require a legal estate to be vested in her 
so that no automatic transfer of the legal estate resulted under 
Pt. II of the First Schedule to the Law of Property Act, 1925. 
We consider, therefore, that the legal estate remained in William 
as personal representative of Richard until William’s death in 
1945. If he appointed an executor who proved the will, the 
legal estate will be now vested in that executor (Administration 
of Estates Act, 1925, s. 7), and he can sell, but if William died 
intestate, or failed to appoint an executor or the executor omitted 
to prove William’s will, the chain of executorship will be broken 
and a grant of letters of administration de bonis non and with 
the will annexed will be required in respect of Kichard’s estate. 
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NOTES AND NEWS 


Honours and Appointments 


Alderman WiLLIAM RICHARD GOWERsS, solicitor, of Oxford, has 
been appointed Mayor of Oxford for the next municipal year. 


Mr. A. K. Lomas, assistant solicitor to Warrington Corporation, 
has been appointed assistant solicitor to Wakefield County 
Borough Council. 

The Queen has been pleased to appoint Mr. HENRY JOSCELINE 
PHILLIMORE, O.B.E., Q.C., to be Recorder of the City of 
Winchester, with effect from 5th February. 


Miscellaneous 


The Board of Trade announce that a sub-office to the office of 
the Official Receiver in Bankruptcy, 26 Baldwin Street, Bristol, 1 
is to be opened at 12 Pennsylvania Road, Exeter. All bankruptcy 
and company (winding-up) matters arising in the county courts of 
Barnstaple, Exeter, Taunton and Torquay, previously adminis- 
tered in Bristol, will as from 15th February be dealt with in the 
sub-office. 

NATIONAL PARKS AND 
COUNTRYSIDE ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF Way 

The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications to 
draft maps and statements already — have appeared 
since > the tables s given in vol, 97 and at Pe 48, ante :— 


ACCESS TO THE 


Last date for 
receipt of 
| representations 
or objections 


Districts covered by draft map Date of notice 


Surveying 
and statement 


Authority 





Area of the council: modifica- 


Barrow-in-Furness 
tions to draft map and state- 


16th February, 
County Borough 954 


15th January, 
1954 


Council ment of 22nd May, 1953 
East Suffolk | Eye Municipal 3ist July, 1954 
County Council | Felixstowe, Stowmarket and 1954 


Woodbridge Urban Districts 
and Deben, Gipping and 


' 

Borough, | 2oth January, 
| 
| 

Hartismere Rural Districts | 


Gloucestershire 30th May, 1954 


County Council 


30th May, 1954 


Mangotsfield Urban District 


Kingswood Urban District es | 14th — ary, 
| 1954 
| 14th pees, 
| 19 
| 


Thornbury Rural District 22nd , 30th May, 1954 


1954 
k Warmley Rural District . | 22nd January, 30th May, 1954 
| 1954 
Northamptonshire Towcester Kural District : miodi- 8th January, 2ist February, 
County Council | fications to draft map and | 1954 | 1954 


| statement of 6th January, 1953 | 


Somerset County | Dulverton Rural District 


| 5th February, | 7th August, 
Council | 954 | 1954 


Eastleigh Borough: modifica- 
tions to draft map and state- 1954 
ment of February, 1953 | 


18th January, | 27th February, 
5 | 1954 


Southampton 
County Council 


| 14th February, 


| Administrative County of Surrey: | 6th January, 
5 1954 


further modification to draft | 1954 | 
map and statement of 29th 
April, 1952 


Surrey County 
Council 


Herefordshire County Council announce that representations or objections as to 
anything contained in or omitted from the draft map and statement for the County 
of Hereford of 12th December, 1952, may be made not later than 4th June, 1954. 
The part of the said map relating tothe Parish of Fownhope and deposited at the offices of 
Hereford Rural District Council was not a true copy. Representations and objections 
already lodged should not be repeated. 


Wills and Bequests 
Henry, solicitor, of Leeds, left 418,782 (418,461 net). 
Hall, of Sheffield, left £112,724 


Mr. W. 
Mr. T. W. 
(£112,563 net). 


retired solicitor, 


SOCIETIES 


of the City of London College 
25th February : ‘‘ Modern 
A. W. Emery, Marine Claims 
11th March: Commercial 
O'Sullivan, Q.C. 
Arbitration,”’ by 


The MANSFIELD Law CLuB 
announce the following programme : 
Marine Insurance Practice,’”’ by Mr. 
Director, Price, Forbes & Co., Ltd. 
Law and Common Law,” by Mr. Richard 
Law of Commercial 


25th March: “ The 


Mr. Andrew J. Bateson, Barrister-at-Law. 6th May: ‘‘ A Moot 
on Company Law,”’ in the chair, Mr. R. J. S. Thompson, B.A., 
Barrister-at-Law. 20th May: ‘‘ The Reasonable Businessman 
and the Law,”’ in the chair, Mr. John Beswick, M.A., Barrister-at- 
Law, Secretary and Legal Adviser to Mullard, Ltd. 3rd June: 
General meeting ; election of officers and discussion of programme 
for 1954-55. Visitors are welcome. 
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